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upon LITTLETON: 
BEING 


A briefe explanation of the Grounds 
of the Common Law. 


COMPOSED 


$ By that Famous and Learned Lawyer: 


- 
> Sir Humphrey Daverport Knight, here- S 
tofore Reader of that Honourable Society E 


of Graye's Inae, and afterwards Lord Chiefe 
Barron of the Honourable Court of Exthe- 
quer, at Weſtminſter. 
WITH 
A perfe(t T 4A B LE poynting out the 
moit remarkeable things therein 


contained. 5 
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XY ciety , the Palladium of 
as and Plenty, and they, the 
Fountains of all Sublunary Happi- 
| neſs : Or more particularly, the Com- 
| mon Wy "thy Native and beſt Right, 
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(the grounds of which thou haſt in hank 
not mferior in Dignity ( being the Pro 
geny of the moſt Cryltaline and ſnen 
Reaſon ) to any (meerly Humang 
under Heaven: Or L1TTLETO! 
whoſe piercing aud Comp rebendia 
Judgement entituled him to the de 
ſerved Honor of being Textuary : a) 


j 
L 


! 
ve 


theLord CoKE, whoſe ſpacious ani 


voluminous Minds bath juſtly mad 
bim Famous by his Commentary - 

Str Hoverinzy DAVENPOR 
the Epitomizer) aGentleman of great 
note, and eminent Employment ix Th 
Profeſſzon + Or laſily, thy own Benefit} 
(perchance) wore impulſive then all] 
the reft, thou canſt not without unex- 
cuſable Folly, or a wery preat ſtocks 
of. Ingraticude, ether think thi pains| 


Uſeleſs, 


To the Reader. 
{1 Jſeleſs, or ſcornfully rejett it : If thou | 
"Gfs, 4 thy peril be it. T will not 
M;h thee the Wapt of Law or 
Vit, until I krow my ſelf which s 
\ worſt conditions Vale. 


R. M. Barr. 
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Cavp.T. 
De Feodo Simplici. 


Eodum ſimplex idem eſt quod hereditas legiti- 
ma,vel pura,Tenant in fee ſim. 1.He hach 
the eſtate in the Land.2.He ho{deth the 
land of ſome ſuperiour Lord. 3. He 
is to performe the ſervices due, and 

. 4. He 1s thereunto bounden. 5. By 

Doome and judgement.P7e dium domint 
| regts eſt direflum dominium, Cujus nullus 
thor eft nifs Deus. Subjeftus babet utile dvminium. Bratt. 

I. Cap. 8. 

Fee 4 feif- 3) predium beneficiarium.Fee divided into three 
arts, viz.Simple or abſolute, condirionall, qualified or baſe. 
att. 263. & 207. Pl. Com. walſing. c.Dy. 252. 253+ Fee fig+ 
fes that the land belongs to us and our keires, and in this 
nſe, the King is ſaid to be ſeiſed in Fee. It js alſo taken,as 
's holden of another by ſervice , and that only belongeth 
Þ the ſubjeR. Brit. 205, 207, Item dicitur feodum alio mos 
 ejus qui alium feaffat, & quod quis tener ab alio, ut fit qui dis 
t, talis tenet de me tot feoda per ſervitium militare, and Fleta 
ich, poterit wnus tenere in feodo quoad ſervitia,ficut deminns Ca- 
tal, &' non in dominico ; alius in feodo, && donvnico, & 101 in 
witio, ficut libere tenens alicujus 3 and therefore if a ſtranger 
time a Seignory, and diſtraine, and £ vow for the —_— 

ng 
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the Tenant may plead, that the Tenancy is Extra feodum,ohipor 
Of him (that is) our of the ſurrendry, or nor holden of hi» 
that claimerh ir, but he cannor plead hors de ſon fee, anlefſel{>. 
take the Tenancy, that is, the State of the Land upon hin. e 
2.a/.pe4. 1 2.aſſ.38.12.E-3, Tit.hors de ſo fee 28, (i. b.) iemthus 
rath termints, ignoratur & 4's. St 11 annuiiie ſoit grant al hian 
& aſesheires ceo eſt fee fimple perſonal. | ; 
Simplex iders eſt quod purum, © purum dicitur, quad eſt mikye 
ruz & ſolum fine add: ones S1mplex donatio&7 pura eft uu" nina 
la addita eſt condrtio five modus ſimplex enim datur quod nulha 
additaments datur, Every fee is not legitimate ; for a diſihan 
ſor, abator, intinder, uſurper, &c- Hath a Fee, but nc 
lawfull Fee. (fo. 2. 4. | | an 
Sz un alitn purchaſe ties, Wc. Le roy ſur office trove the: 
aura, home attaint de feleny, nad capatity de purchaſer, ſinon ti 
le benefit del roy. Dier.283. An Alien Merchant whoſe Kifen 
is in league with ours may takea leafe for yeares of a hoilific f| 
for habitation, as incident ro commercery , and as neceſſaÞiz 
- to his trade and traffique,bur nor for the benefir of his Eur, 
cutors, or Adminiſtrators; for if he die pofſefled of the lea 
or relinquiſh the realme, the Ring ſhall have it, 5+ Mar, lde 
fit. deniqcn 212. he! 
If a man commit Felony, and afrer purchaſe Lands andkk ba 
 attaint,the Lord of the Fee, ſhall have the Eſcheate. 49+ Mhe 
f+e2.49.E.g.11. | 187 
If any ſole corporation, 07 aggregate of many, 7zeligidh A 
wel alius , eccle\:call or temporal] 3 purchaſe Lands in F@is | 
without licence z they cannor retaine,for if the meſne Loi 
make default, and do not enter , &c. The King ſha!l hone 
the Lands, &c, 7. E. 1. De Relig. peralieration in Mo»tmaiprar 
tes Se g391s perdont lour eſcheats, 8& in efted the ſervice de dence 
vale; per defence del rryalme , ward, marriage reliefe, &c. Hoi 
Pur ce ful dit martmaine quod tend. nul-ſervice. 9: 
Stat de relig.7.E.1. ptr quod que ſervitia ex bujuſmodi feels 
debentur, @ que ad defenſionem regui ob initio proviſa fuerdhi 
indebite ſubtrahuntkr, & capita'es domini eſcheaet. ſuas ammion. 
tant. M. Chic 36. Prelatus ecclefir ſue conditicuens melionſalicia 
port 
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HP oreſt, deteriovare nequit. Eſt enim eccle. ejuſdem conditionis, que 
hiYfengitur vice minors. Sednullum fimile quatuor pedibus currtte' 
12.b.)Brac. 2-fo.12-& 32. Sr femme covert purchaſe Lands,&c. 
inf.e baron poit diſagreer & deveſt tout leſtate ; bur albeit her 
usband agreed thereunto, after his death ſhe may waive the 
Wame, and ſo may her heires alſo, if ſhe her ſelfe agreed nor, 
rc. After the deceaſe of her huszband. The Queene is an 


. 
3 : 


7 mkxempr perſon (by the common law) from the King , and 
z #ifnay purchaſe and grant, &c. Uxor is a good name of pur- 
' nulghaſe, without a Chriſten name, and fo ir is, if a Chriſten 
liſl@ame be added and miſtaken. Vrile enim per inatile non Vitia- 


Bur, 1.4.5. 8 Purchaſes are good in manly caſes by a knowne 
ame, or by a certaine deſcriprion of the perſon withour ets 
Sher ſurname; or name of Baptiſme , as #xor2 1. S, or primoge- 
Site filio 1. S. or ref. hered. 1.5. But regularly in writs the 
gemadant or plaintife is to be named by his Chriſten name 
W: ſucname,unlefle it be the caſe of ſome corporations, or ba- 
div politique ( 3-a. ) 8.E.3.457. qui ex damnato coitu naſcuns 
@:r,nter liberos non computentui. Baſtardus eft quaſs nullius fili- 
is. A man makes a Leaſe for life to B, the remainder to the 
7, &1deſt ifſue male to be begotten of the body of Zaze S. whe- 
her the ſame iſſn be legitimate or illegitimate B. hath ifſue 
t baſtard on the body of I. S. this Son or iflue ſhall nor rake 
She remainder,becauſc in Law he is nor his ifſue. M. 38.8% 39. 
ÞL.in bre.de err. | 
0s A Baſtard may purchaſe by his reputed name to him and 
is heires, although he can have no heire bur of his body,39. 
$3.IT. 24-17.E.3:42 35-4ſ- 13.41-E. 3.19. An office which 
hEFoncernes the benefit or ſafety of the commonwealth, &c. 
Apranted to a man which is unexpert, and hath no kill or ſci- 
e (ence to exerciſe or execute the ſame the grant is merely 
'oid, and the party diſabled by law, to take the ſame, pro 
ommodo rees & populi. Dier 150. 
# An infant or minor is not capable of an office of Steward- 
ip of the Court of a Mannor either in poſſeſſion or reverſi- 
mon. No man though never ſo skilful,&c. Is capable of a ju- 
MAgiciall office in reverſion, but muſt expe& untill it fall in 
B 2 poſſeſſion 


S > 


ba fy 


Of Fee Simple. 
4 Yf Fee Simple. 


. fice, not to uſe bur to grant. A purchaſe is , &c. When onq®? 
cometh to Lands by conveiance or title 3 and:not by torr, af 


.T wines c. States of inherirances of lands, are either certain 


Ft 25% 


poſſeſſion. l. 11.2. Se, 378. The King is capable of an of: he 


by diffeiſin, &c. Note that purchaſers of Lands, Tenants 
Leaſes, and Hereditaments, for good and valuable confj: 
deration , ſha!l avoid all former fraudulent and convin con: 
veiance, eſtates, grants, charges, and limir of uſes, of or out 
of the ſame. Star. 27. Eliz ca.4- ( 3. b. ) 13-El."c.5.1.3.804©4 


or unmoveable, whereof L:ztle- here ſpeaketh : or incertain( 
and moveable, as if partition be made between two Copart{E® 
ners of one and the ſelfe ſame land, that tþe one ſhall have i 
the firſt yeare, and the other the ſecond year alternus vicibus 
8:C. (4.4.) 11.87 .F:N.B. 62. Betweene paſtura & paſcuum th 
legall difference is this, that paſtura in one fignification conf*© 
raineth the ground itſelfe called paſture, and by that na 
js to be demanded. Paſcuum is whereſoever cattell are fe 
of what nature ſoever the ground is, and cannot be demad 
ina precife by that name. (4+ b.) many things may paſſe þ 
a name, that by the ſame name cannot be demanded by 
precipe for that doth requirea more preſcript forme) bu 
whatſoever may bedemanded by a preczpe, may paſſe by t 
ſame name by way of grant. bid. (*. b.) If the Feoftor bf 
boand to watrantie , and fo to render in value, then is t 
defence of the title at his perill, and therefore the Feofte 
in that caſe ſhall have no deeds that comprehend warrant 
whereof the Feoffer may take advantage. Alſo he ſhall ha 


ſuch Charters as way ſerve him to deraigne the warrazty pal © 
amunt ; but other evidences which concerne the pollcſhoi he 
and not the title of the Land the Feoffee ſhall have then"! 
(6:4. ) lib. 1.1. 8& 2. Thete have been eight formall or aff . * 


derly parts of a deed of Feoftment, wiz. 1. The premiſſe 
2, Habendum, 3. Tcuendum. 4+. Reddend. 5. The clauſe ( 
warrant. 6. The in cujus rei teſtimoninm ficillium , & c. 7. Th 
date. 8. The clauſe of hs teſlibus. | 
The office of the premiſfe of the deed is twofold, 1.Right#©? \ 
[y to name the Feoftor and the Feoffee 3 and 2. to compre} - 
. hens 
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ofJhend the certainty of the Lands to be conveied, &c. Either 
dby exprefle words, or which may by reference be reduced to 
©, agja certainty, for certum eſt quod cert. reddi poteſt, &'c. Vide 
"eMlibr. The Seale is of the effentiall part of the deed. The 
date many times antiquiry omitted , for that the limitation 
ff preſcript or time of memory did often in procefle of time 
$change, and the law was then holden that a deed bearing 
{date before the limitted time of preſc1ipt was not pleadable, 
and therefore they made their deeds without date tothe end 
Whey might alledge them within the time of preſcription. The 
date was commonly added in the raigne of Ed. 2&  ;. 
of 6. 4. ) que ſunt minoris culpe ſunt majoris infamie. Reg. he 
bat loſeth hberar legem, becommeth infamous,and can be no 
icnefſe : As ifa Champion in a writ of right become re- 
reant or coward. But oftentimes a man may be challenged 
0 be of a Jury, that cannot be challenged to be a witneffe, 
and therefore though the witneſſe be of the neareſt alliance 
or kinred;or of counſel}, or tenant, or ſervant to either party, 
or any other exception that maketh him not infamous,or ro 
'Fvwant underſtanding, or diſcretion, or a party in intereſt) 
{ohough it be proved true, ſhall nor exclude the witneſle to 
be {worne» 22, A(5.12.41 If a witnefſe be outlawed in a 
Spcrſona!! a& he cannot he joyned to the Jury, but yet that 
L 80 exception againſt him to exciude him to be ſworne as 
-a witneſſe to the jury ; for that he with others ſhould joyne 
Sn verdid& with the Jury in affirmance of the deed, the party 
ſhould be barred of his attaint , becauſe there is more than 
2, that aftirme the verdi&. Bur note, there muſt be more 
xray witnelſe, that ſhall be joyned to the enqueſt. 
Inft. 6: b. 

jt Max. Witneſles cannot teſtific a negative but an affirma- 
tive, when a triall is by witneſſes, the affirmative ovghr to be 
gproved by two or three witnefles, as to prove a ſummons of 
rj&che tenant, or the chalenge of a juror, &c. But when the cri- 
gall is by verdidt of 12, men, there judgement is nor given up= 

#on witneſſes, &c. But upon the verdi&, &c, 
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Probatis S viva,ſc.perteſtes preſumptioC 1 violents. rud 


duplex @ mortua par chartas, &G. þ triplex. = J2- probabiluher 


3, Levis ſaci 
temerar | he- 
ae 

Many times Juries together with other matters,are mudj y 


ifall the witnefſes be dead, &c. Then violent preſumptios X 
which ſtands for a proofe, is continuall and quiet pollefſiongyhe 
for, ex diuturnitate temporis ominia preſumuniur ſolenniter eſſif 


afta. Alſo the deed may receive credit per collationem ſig 
torum ſcripture, &c. Glan.l.1o.cap.12. | 
A wife cannot be produced either againſt , or for her hulk 
band, quia {ant due anime in carne una. In ſome cafes wom 
are by Law wholly excluded to bear reſtimony, as to proveſqaz 
man to be a villaine. Mzyulieres ad probationem Status humiuliyed 
admittinon debent. Fleta. 1.2 c.44. | 
In an Information upon the Statnte of uſury, the party t 
the uſurious contra, ſhall not be admitted to be a wirneſiſ 
againſt the uſurper, for in efte& he ſhould be teftts iz props 
cauſa, and ſhould avoid his own bonds, &c. Smiths Caſe T.% 
7- in C. B. && Brit. 134. He that that challengerh a righÞ 
in the thing in demand cannot be a witnefle ; for that he 1s 
party in intereſt. Briton fol. 134. (6.b.) 
Tenementum, is a large word not only to paſſeLands, an 
other inherirances which are holden; but alſo offices, rents 
commons , profits apprehender out of Lands, $:c. Whereijma 
a man hath any frankrenement,and whereof he is ſciſed ut $ha 
{ibero tenemwento. But bereditamentum, is the largeſt word @So 
all in that kind, for whatioever may inherited is an heredit@bri 
wentum, be it corporeall or incorporeall, reall, or perſonaſ}th 
Or MIxt. th 
(6. a. ) If a man by deed give Lands to another, and tfde 
his heires, without more ſaying this is good *( ut res magis wh tr: 
teat . quexz pereat ) if he pur his Seale tothe Deed, deliver if ch 
and make livery- accordingly. So it is if A give Lands , t 
have and to hold to B. and his heires , this is good by conf Cl 
dz, * ' - . ; ftruRio 


& Krugion of Law : But when forme and ſubſtance concurre 
Hlidhen is the Deed faire, and abſolurely good. (Fol. 7. a.) In 
is ſ@ncient Charters, &c. There was never mention made of 
earifhe delivery of the Deed, or any livery of ſciin indorſed: for 
the wicnefies named in the Deed, were witnelfes of both. 7b. 
mu wirnefſes are very neceſſary for the betcer ſtrengchning 
meni&f Deeds, Fol. 7b. 
ptiols Heres legitimus eſt quem nuptie demonſtrant, and is he to 
fſonfyhom Lands, Tenements, and Hereditaments, by the a&@ 
7 efiþf God, and right of blood, do deſcend of ſome eſtate of enr 
 ſgttheritance, for Solus Deus facere potefl beredem non homo 3 be- 
es ab berends, nam qui heres eſt , heret, vel dicttur ab berendg 
holy ca hereditas ſibi beret, £7 c. Vide libr, Partus eui natura ali- 
Mmeſynantudlum ampliauerit wel dimininuerit,non tamen ſuperabuns+ 
ovedanter, bene debet inter libcros cormumerati. $i inutilia noſtra 
mineddidit , ut þ membra tortuoſa habucrit, non tamen is parts 
nſlzoſus. Braft Is. f.437- 
ty i A denizenby the Kings Letters Partents cannot he heir, 
neſ8:c. But otherwiſe is it, if he be naturaliz'd by Act of Parlia- 
opment : and if one be made denizen rhe ifſue that he hath af- 
I Frerwards ſhall be heir ro him, An alien cannor be heir, &c. 
rightPropter de jeftumſubjetionis, Fol. 8. a. 
e if} Where the Sons by no poſſjbility can be heire to the Fa- 
ther, the one of them ſtall not be heire to the other ; aSif an 
WAlien commeth into Exz/and,%hath iſſue,&c 1.9 .Calvins Caſe, 
ents A man attaintcd of Treaſon or Felony can be heir to no 
regman, ror any man heir to him, proprer delitum. A man 
ut Fhach iflue two Sons and after is atrainr, &c. And one of the 
'd @Sons purchaſe Lands, and dyeth withour iflue, the other 
it Drocher ſhall be his heir , for the atrainder, &c. Corrupteth 
nalF the linea]l blood only, and not the collaterall blood between 
the brechren , which was veſted in them bofore the atcain- 
d i8der. Eutifa manafter he be attainred have iflue, &c. Ar- 
Ui tremeent efi. In caſe, where firatio non pateſt probart , the 
r if child may chooſe his Father. 
&# A mag by the common Law, cannot be heir to Goods or 
oof Chatrels, for heres dicitur ab hereditate. Haier aſtrarins, (6 
B 4 called 
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3 Of Fee Simple. 
called ab aftre,. i.e. an harth ofan houſe 3. cum Anteceſſor vel 1, 
tuat bereds in vita ſua hereditatem. tc, Fol. 8. b Feet 
$i uxor dicit ſe efſe pregnantem de ipſo defuntto cum non ſit hf 4 
beat heres brevium de ventre inſpice nemo eſt heres viventis ; ane? 
perens dicturs | Hop oj 
If a man give Land unto two, & heredibus, omitting ſufecc 
they have buran eftace for life, for the uncertainty, 10.8, 
7. Pl. Com. 28. b. 2 | 
Ceux parolx (ſes heires) tautſolement font leſtate denherita 
en touts Feottments and grants. Her 
Here Liitletor treateth of purchaſes by naturall perſonpyſ; 
and nor of bodies politique, or corporate. 
As the heire doth inherit ro the Aunceſter,ſo the ſucceſſ@nd 
doth ſucceed to the predecefforyg the executor to theTeſtalfie 
An ancient grant muſt be expounded as the Law was take 
at the time of the grant- 17+E.3.25: b. # Ip = 
Sub wvecabulis (hered.bus fui)ſommes heredes propingui conſfgil 
prebenduntur,@ remoti uati,o naſcituri.Fol.9.4.Fleta 1.3. c-Y. $ 
The law is preciſe in preſcribiug certaine words to creat. ] 
an eftate of inheritance', for avoiding of uncertainty , thi 
mother of contention, and confuſion. Pt. Com.163 Yo: 
' There be many words ſo appropriated , as that they cailff 1 
not be legally exprefſed by any other words, 8c. Some five 
eſtates of Lands ; ſome to tenures 3 ſome to perſons 3 ſomety a 
offences;ſome to forms of original Writs;ſome to warra t&01 
Status dicitur & ftendo, An eſtate of inheritance granteFct 
by the great Seal, &c. Is deſcendible according to the courſFÞa 
of the common Law. — 


F Corporatay viz, Of Lands,and Tenemen 
Heredites which may paſſe by livery,, by Deed, or withif//- 
eft duplex. out Deed. La\ 
Incorporata, as Advowſons, Commons , &&> : 
Which cannot palle by livery, but by Deed. $o 
; 4 

| The Deed of incorporeate inheritances doth equall th&h 
livery of corporeate. SEE. Em 
3s 1 E x. al - 
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g ſulecovery, nor bargaine and fale by Deed indented and in- 


PRE RET oo PRI . "0.7 
. 4 F ME q _ 7 4 Lk 4 + Of Th 7 a FRI EN 7 py 
4 Dy \ OB bbs 4 MY at REEL EEE I EE 04-70 $2374 21S az 
» < ARES ts , woe : 0” : 7 
\- wg p * — = 


; , "of £ 3 REDEW bet DE 2WE +, fb 
Se: w- 3% * eo q.. * 429 & Sn ox f SY Fg SE, fr £ GN» p FR : 
{4 - T> ns, Dae _ 4 " . BG £. aa Po v : ”, : 
$0> 3 22 > he RS i I A IP # £ oy 2 < , 
Wn" - RF, 1 ary, +. > 
> Poe ar if Wat; 


11, $. habend fbbi &r ſucceſ. ſtve bered. ſais 2 ſee 5. Si ſoit yer 
trers Patents, A 5 | 
A conveiance by Feoffment cleareth all diffeifins abate- 
ents, inſtruſions, and other wrongfull or defealible eſtates, 
here the entry of the Feoffor is lawfull, which neither fine, 


glled doth. Sometime, when an eſtate of freehold only 
vth paſſe, jmproperly it is.called a Feoftment. 
Done «ft noſme general plus que neſt Feffment, car done eft ge- 


Feral! a touts choſes moebles £ nient moebles, Feoffment eft riens 


Wr[que del ſoile. 


If a man deviſe Lands to a man in perpetuum, or to give, 


Þnd toſell, &c. A ec ſimple doch pale by the intent of the 


2yiſor. Fole 9. b. 4 
A man deviſeth Land to one & ſanguin: ſus, that is a Fee 


Simple, bur if ic be ſemnz ſuo, it is an eſtate raile, Br.tit, 


4 ile 2l, 
| $o thay, ceux parolx (ſes heires tantſolement, &c, Extend not 


&. To laſt Wills, and Teſtaments. 2 Not to a fine ſur conu- 


2725 de doit come ceo, Cf. 3, Nor to certaine releaſes. 4+ Nor 


d a recovery. 5-Nor to a creation of Nobility by Writ. 
But out of this rule of our Author, the Law doth make 
Iver exceptions 3as 1. If the Son infeoffe the Father,as ful- 


gy as the Father infefted him. 2. in reſpeRt of the confidera- 


Sion, as if Lands be given in frankmariage generally. 3. If a 


cffment or grant be made to any corporation aggregate of 
any perſons capable. 4. In caſe ofa ſole corporation, as 
a Fefiment in Fee be wade ts a Biſhop, habendum, ec. 1: 
bera elemoſina. 5.In grants ſometimes, as if one coparcener 
or owelty of partition grant acet to the other generally, &c. 
ble etenim leges cupiunt ut jure regontur. 6. By the Forreſt 
aw, if an Affart be grauted by the King toanother haben4 


& zexend. fobt in perpetu#, he hath a Fee ſimple withour this 


'ord (heires) Foh oa. 
And this rule, &c. Extendeth to the paſting of Eſtates of 
heritances, in exchanges, releaſes, or confirmations that 


Foure by way of enlargement of Eſtates,warranty,bargainess 
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ted and incolled, &c. In which , & 
word (heires) is allo neceflary, for they doe tautamount, ti 
Feoffment or grant, @* ubi eadem vatio, ib idem jus« I 

A man may purchaſe Lands to him and his heires, r. | 
Feoffment. 2. By grant» 3. By Fine which is a Feoftmg 
of Record. 4. By common recovery , in nature of a Feg 
ment of recovery. 5. By exchange. 6. By releaſe t 
"re particular Tenant. 9. By confirmation, &c. Which are 


- 


bi nature of grants. 8, By grant of a reverſion or remain 
| F | with atturnment, &c. 9.By bargaine and ſale by Deed, W- 
ki Orgained by Statute, 10. By deviſe, by cuſtome of ſou- 
| particular place, and by Will in writing, generally by auth: 
..M rity of Parliament. 27.H.8.cap.16.32. H.8.ca 2.34. H.8.c,®- 
j | If a diffeiſin,abatement, or intrufion be made to the uſeſt | 
LH anorher, if ceſtyque'u/e agreeth thercunto in pays, by this bah | 
«-l . agreement he gaineth a Fee fimple wicthour any liveryÞc 
b ſciſin, &c. pr 
[If Silt. 26 J 
| i Linea rveffa ſemper prefertur tranſuerſali. Proximus exclulll 
"9 propinguum , & propinquus remoti , & remotus remotiongsa 
{3 | Fol. 10, b. | Fo! 
$7 lure propirquitatis, and he that is, thus ne * 
"11 Proximum N&c. Is mediztely inheritable» : K 
Ta Sumitur Inre repreſentations, and ſo one is immediafp? 
me auplici ſe. Jinheritable, and accounted in Law next(F/ 
= Bea te Hall 
LR A Leaſe for life is made to A. the remainder to his next 4 
' Jil bloud, in this cafe, he thar is next of blond, and capableF. 
Ss. 3 purchaſe ſhall have the remainder, though he be nor legdfF'? 

next to take as heir by diſcent ; nore the divertity- 

| Seft. 3. on 
I Maxime ſo called, quia maxima eft ejus dignitas & certifjmnc 
f | dutoritas, atque quod maxime omnibus probetur, Pl-com. 274 - 
Wn : Lineall aſcent is prohibited by rhe Law, bur not Collanſiſ 
LN - rall, &c. Fol, 11.4. | I he 

2þ4 » 


1, WLicletons Proofes and Arguments drawne from the com- 
on Low, are firſt, from the maximes , rules,intendment 
Þd reaſon of the common Law. 2. 4b autoritate & provit- 
tis. 3s I reſcriptis valet arguments. 4+ From the forme 
good pleading. 5. From the right entry of judgments. 
2 precedentibus approbatis & uſu. 9. a non uſu. 8. 4b ar- 
fciabbus argumentis conſequentibus &# concluſienibus. 9.2 
muni-opinzone juriſprudentium. 10, Ab inconvententi, 11. A 
iſcone, vel ab enumeratione paitium. 12.24 #ajore ad minus, 
W1nore ad majus,a fimilt, a pari. 13.Ab impoſſibiltÞ 14. I fine. 
i. ab util; vel inutili. 16. Ex abſurdo. 17. a natura & ordine 
tures 18, Ab ordine religionks, 19. I communi preſumptione. 
d. a /effionibus juriſprudentium. | 
From Statutes his Arguments and Proofes are drawne. 
From the rehearſall, or preamble of the Statute. 2. By 
c body of the law diverſly interpreted, ſometimes by other 
Warts of the ſame Stature , which is benedifta expoſitio, & ex 
W/ceribus cauſe ; Sometime, by reaſon of the common Law. 
Burt eyer the penerall words are to be intended of a law- 
Il a, and ſuch jnrerpretation muſt ever be made ot all 
atures ; that the innocent may not be damnitied, &c. 
pl. 11+ b. ts, 
There be divers Lawes in England : As firſt, ſex Corone. 
Lex &- conſuetuda Parliamentt. 3. Lex nature. 4 Lex 
afo19m1unts Anglie.. 5. Statute Law. 6. Conſueitndines. 7. Fus 
8 //:, 7n republica maxime conſervanda ſit jura belli. 8, Eccle- 
Kaſticall, or Canon Law in Courts in cercaine Caſes. g., Ci- 
ill Law in certaine Caſes only in Courts Eccleſjaſtical}, bur 
the Courts of che Conſtable,and Marſhall,and of the Ad- 
iralty. 10, Lex Foreſte. 11. The Law of Marque or re- 
Prifall. 12. Lex Mercatoria, 13. The Lawes and Cuſtomes 
f the Ifles of Terſey, Gerneſey and Man. 14. The Law and 
rriviledge of the Stannaries.15. The Laws of che Eaſt, Weft, 
agnd middle Marches, which are now abrogated. | 
A man that claimeth as heir in Fee firaple to any man by 
ſcent muſt make himſelfe heir to him that was aft ſeifed'of 
the Actuall Freehold, and Inhericance ; where*the nncHe 
Can- 
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mon Law. Fol. 12. a. 
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cannot get an anal poſſeſſion by entrie, or etherwiſe,ti 
the Father cannot inherit, &c- EIT 
Warranties ſhal{ deſcend to him that is heir at the og, 


Anda warranty ſhall not go with Tenements, where 
It js annexed , to any eſpeciall heire , but to the heice ath - 
common Law. | 


Sef. 4. 


None ſhall inherit any Lands as heire, but only the bigra 
of the fi;ſt purchaſor. Plow. 447. refert I quo fiat perquiſis/? 
Fleta.-6,e.1-2. BraQ.lib.z.Fo, 65.67. - SO 

Multa tranſeitr ii verſitate, que par ſe um tranſeitt (vide| 
Fol. 12. b. 5s. E. 2. Avowiy 2079. Whenſoever Lands; 
deſcend from the part of the Mother , the heires of the 
of the Father ſhall never inherit, & e conuer{o» 39. E. 3. 
Fol. 13.2. | 

Eſcheat i»e. cadere,excidere, vel atcidere, quod Accid:t dh 
mod:s, aut per defetth ſangnink z aut per deliGi tenentis, 
ilud eſt. | | | 


Per judiciis E aut quo ſulpenſus per coll. 


nitibus mo- aut quia abjuravit reg. LG 
dis. C aut quia utlegatus. |. 


In an appeale of death, &c. Hanging the Proceſle the 
fendant conveyeth away the Land, and after is outlawed, 
conveiance is good and ſhall defeat the Lord ofhis Eſcha 
but otherwiſe is it, if a man be indiQed of Felony, &c. fol 
the Caſe of Appeale the Wric containeth no time when 
Felony was done, and therefore an eſcheat can relate but; 
the outlawry pronounced ; bur the indiment conrair 
the time when the Felony was committed, and therefore 
eſcheat upon the ontlawry ſhall relate ro that time. | 

If Lands holden of I. 8. be given to a Deane and Gly 
ter. Major and Commonalty, and to their ſuccefſors, 
And after ſuch body politique or incorporate is diffolved! 
sonor ſhall have againe the Land 5(for that the cauſe of 
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iſe: or grant faileth : ) and not the Lord by Eſcheat. But no 

H condition is annexed to the Eſtate in Fee ſimpleveſted 
he q ny man iu his naturall capacity, bur in caſe where the do- 
, or Feoffor reſerveth to him a tenure, and then the 
doth. imply a condiciou in Law by way of eſcheat- 
os I3. b, 


CCl 
[EA 


Sea. 5. 


Deſcent is a meanes whereby one doth derive him title to 
raine Lands, as heir to ſome of his Anceſtors. Quod pri- 
&/?, dignius eft;, & qui prior eſt tempore, potior eft jure. 


L | Seft. 6. 
Mae Bay ul aiia tre. de Fee femp. per aiſcent come heir, &'c. $i non que 
= it heir dentier ſanke. 


he halfe bloud, is no blond inheritable by deſcent,being 
"i compleat and perfe&. Fol. 14-4. 
Stet. 8. 

ands, &c. ſhall deſcend to him that can make himſelfe 

re to him that was laſt aRually ſeiſed of the Freehold of 
& Land, &c. Fol. 15. a. | 
EWhether the ſeiſin of a rent reſerv'd upon a ſeaſe for life 
Eſuch an actuall ſeifin of ihe Land inthe eldeſt Son as the 
er in a writ of right may make her ſelf heire of this Land 
her brother ; admitting there be Sonne and Daughrer by 
e venter, and a Son by another venter. ide libr. Qii.7.H 
34 per Hals & Lodington# 3 5. Afſ-p.2. 
"WV hen an entry ſhall veſt or deveſt an Eſtate, there muſt be 
erall entries into ſeverall parcells of Land, &c- But where 
2 poſſeſſion is in no man, bur the Freehold in Law 1s in the 
Fire thac enrrerh, there the generall entry into one part re- 
ceth all into his aQuall poſſeſſion. Fel. 15. b. 
Poſſeſſio fratria de feodo fumplici facit ſororem efje hereds. 11. 
£4-1 1.4.3.Ratcliffes Caſe. 
$ All the Lands and poflefſions whereof the King is ſeiſed in 
we nk ſhall /ecund# jus Corene attend upon and follow 
mc Crown. 


The quality of theperſon doth alter the diſcent. 


Se4.9. 
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_ Of Fee Simple. 
Set. g. y- 
Inherirance is not only intended , where a man h p 
Lands, &c» By deſcent of inheritage, but alſo by purch 
Fole 16 4.7.H.4 5.* 6.E.3. 30. _ Ph 6h [8 
A man may have inheritance in title of Nobility, by c : 
tion, by deſcent, and by przſcription. By Creation,by V 

and by Letters Patents, If hebe called by Writ to the] 
lamenr, he hath a Fee ſimple in the dignity, &c. Wir 
any words of inheritance 3; but if he be created by Let 
Patents, the ſtate of inheritance muſt be limiced by 
words, or elſe the grant is void. The creation by Wrif. 
the ancienter, by Letters Pattents the ſurerz for he may 
ſufficiently created by Letters Pattents, and made noble, 
beic he never (it in Parliament. | 
' $1 mulier nobilis uupſerit ignobilt de fenit eſſe nobilis 5, that] 
ſhe gaine her Nobility by marriage. Burt if a woman be! 
ble by diſcenc, $&c. Ir is otherwiſe. Fol, 16.b./.4.118.eA, 
Caſe. | 
+ OE: citeth no Authority, but when the Caſe isr 
or may ſeeme doubtfull ; Perſpicud verd 201 ſunt probanda.\ 
de Libr, &c. 


IV 


& ww] '> 


S&. 10. 
\ Placitun, I placendo, quia bene placitare ſuper, omnes | 


Fol. 17.4. A 
Seiſed, is properly applyed to Freehold , poſſefſedÞ# mr 
Goods and Chartells. Zrad-.lib.g.f. 263. at 


Demaine, of the hand, i. e, manured by the hand, or 
ceived by the hand. ' 

Seifitus, & Co in dominico ſus ut de feods, ſc. de tres, exc. 
gx home poit aver un manuel occupation , @©'c- Seiſitius1 
feods [ce de Advowſon,efc. 

Ut de feodo, is to be underſtood poſitively ; where ( ut) 
notat ipſam wveritatem , & non ſimilitudinem rei, Idonea pe 
for the diſcharge of rhe Cure ſhould be preſented freely; | | 
By the Patron. Guardian in Socage ſhall not preſent to 
Advowſon becauſe by the Law he can meddle with nothiff B 
that he canuot account for, Fol. 17.b, Al 
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Of Fee Tailes. 15 
T Advocativ, is an advowing.- or taking into proteQtion ; &? 
'Þ jus patronatus. 7 E.3.4.45.£43+5. | 
© wo Coparceners one of them ſhall have a Writ of right of 
Sivowſon de medietate advocationks ; for in truth ſhe hath bur 
ight to a moity : bur where there be two Patrons, and two 
umbents in one Church , each of them ſhall have a Wric 
8 Advowſon de aduvcatione m:dietath. 
Two Fee ſimples abſolute cannot be of one , and the ſelfe 
ne Land. Fol, 12.4. 
| Se. 11. 
Bnd yet the ſeverall perſons by AQ in Law a reverſion may 
F in Fee ſimple in one, anda Fee ſimple determinable in 
Fother by marrter ex prſt fatto; as if a gitt in taile be made to 
Fillaine, and the Lord enter, the Lord hath a Fee {imple 
alified, and the donor a reverſion in Fee, but if the Lord 
Weofte the donor, now both Fee ſimple are united, and he 
th but one Fee ſimple in him : but one Fee fimple cannot 
Epend upon another by the grant of the party, as if Lands 
. Egiven to A. fo long as B. hath heires of his body, the re- 
Winder over in Fee, the remainder is void, 
Set. 12. 
A purchaſe is alwaycs intended by title, and moſt proper- 
by ſome kind of conveyance for money or ſome other con- 
eration, or freelyol gift. | 
An heire-loome), 1s called principalium or hereditarium. Si 
monument ſoit d-face in leſgliſe , le heir del «Anceſtor poit aver 
ation, ff c. 9 E.q.240 | | 
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De Fee Tale. 
, Set. 13. 
ty; 1 Allium, d:rived of tailler ſcindere. Modus & conventts 
© td viacnt legem. Fol. 19. a. 


chi Before the Statute of eſt.2. De donis canditionalibus, the 
Al hewue 
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heire in taile had no Fee ſimple abſolute at the co i 
Law, though there were divers diſcents. Annuities and! 
like inherirances as cannot be intailed within the ſaid Stanfe 


Tremaine at the common Law. 


If the the King before the Statute, &c. Had made a gil 
raile, &c. In this caſe, if the Donee had no iſſue,and belfþ/, 
the Scatute had aliened with warranty, and died, and 
warranty had deſcended upon the King, this ſhould 
haue bound the King of his reverfion withour aflets : by Y 
therwiſe it was in the Caſe of a common perſon. Fel. 19 l 
E.3.56-45+4/,p-6- The King can doeno wrong Pl.c.24 


Se. 14, 15. F 


Not onely all corporate inheritances which are or ma 
holden, bur alſo all inherirances ifſuing our of any of th 
inherirances, or concerning or annexed to, Or EXercil 
within the ſame though they lie not in tenure, may be 
tailed. As Rents, Eſtovers,Commons, 8&c. Or Uſes, Off 
Dignities which concerne Lands, or certain places, 8c. 
if the grant be of an inherirance meer perſonall, or to 4 
exerciſed about Chattells, and is not iffuing out of Land, 

As the grant of an annuity ot the office to be Faalconer, i © 
ſter of horſe, &c. Such inhericances cnnnot be intailed, 
cauſe they ſavour nothing of the reality: Yol.20.2. 7.E.3.4 

In theſe Cafes the grants, &c. Hath a Fee conditio 
and by his grant or releaſe he may barre his heir, as he mire, 
have done at the common Law, vix. In grant de perſonal, 
herirances. Pl. C. azanxcls c. Hey 

Idem ſemper proximo amecedenti reſertur. Fol, 20.b, Fa, 

Thefe words (de ſon corps) are not fo ſtrialy required, Kyic: 
that they nay be exprefled by words that amount to as miþ ry 
$. Hig. 6, : 

Polunt® donatoris in- Charta doni ſui manifefie expreſſa ol = 
verur. Quer. &c 

If a man make a Charter of Feoffment of an Acre of If! 
to As and his heires , and another Deed of the ſame Ac li 


A. and the hcires of his body, and deliver ſeifin according? 1 
wr 


life 
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Of Fee Taile. I7 

aye forme and effe& of both deeds; it ſhall enure by moities, 

Be. to have an eſtate taile in the one moitie , with the Fee 

ple expeRant, and a Fee ſimple in the other moity, &c. 

:21:4-2.H.6,25445+E.3.20. WW 

| | SefF. 17. 

© Robert gave the reverſion of Lands which Agres his wife did 

Id for life to Stephan dela More, Hatendum poſt mortem diffe 
th in liberam maritagium cum lohanna filia ejuſdem Roberti 


**Þd itis adjudged that is a good Eftare Taile. 5.E,3.17, 


gFoure things he incident ro a frank marriage. 4. That it 
8 given for conſideration of marriage, &c. 2. That the wo- 
Bn or man, that is the cavſe of the gifr, be of the bloud ef 
. Donor. 3. If the gift be made of a thing which lyeth 
Kenure (as of Lands, &c. A rent Common, &c.) That the 
<nees hold of the donor at the time of the Eſtate in Frank- 
Srriage made. 4. That the donees ſhall hold freely of the | 
"Mor till the fourth degree be paſt. Fol. 21.b. * 

heſe words ( in [iberum maritagium) did create an Eſtate 

ee ſimple at the common Law. Aud theſe are ſuch words 
art and ſo neceſſarily required as they cannot be expreſſed 


| words £quipoZent,&c. 
Sed. 18. * 


eodum talliatum, i. e hereditas in quandam certitudinen li- 
ata, viz. Quel iſſue irheritra fer force de tiels dones, Ef come 
Kement lenberitance endurera. 

A pift made to a man & herid: maſculs de corpore ſuo Regiſt. 
lic. Fol. 6. Haredi mide corpore, &F'c. An exception from 
rule, that all eftates taile were Fee ffmple at the common 


« 396 Af. pl. 20. 
Sea. 19. * 

Whenſoever the Anceſtor takes an eſtate for life, and af- 
ga limitation is made ro his right heires, the righr heire 
in! not be purchaſors. Fol 22. b. Vide Libr. Nex eft beres 
ents. And no diverfity when the Law creates the Eſtate 
life , and when the party. A man feiſed of Lands in _ 
CG Y 
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13 | OfF ce 1aile. 


by Indentoure makes a Leaſe for life, the remainder to th 


heires male of his own body, this is a void remainder. $0 


is ofa gift intaile,the remainder to his own right heires : f 
the reverfion is in the Anceſtor , who during his life bearet 


in his body, all his heires. And the donor cannot make 


own right heire a purchaſer of an eſtate taile without dept 
ting of the whole Fee ſimple out of him.77d? Libr. Dier 15 


If a man make a Feoffment in Fee to the uſe of himfelfe 


taile, and after to the uſe of the Feofte in Fee, the Feofii 


hath no reverſion, but in natnre of a remainder , albeit ti: 


Feoffor have the Eſtare taile executed in him by the Statut 
and the Feoffee is in by the common Law. Dzer 362. b. 
Whoſever is ſeiſed of Land hath not. only the eſtate of ti 
land in him, but the right co taKe profits which is in natu 
of the uſe , and therefore when he makes a Feoffment in F 
withour valuable conſideration -to divers particular uſes, 


much of the uſe as he diſpoſerh nor is in him as his ancigf. 


uſe in point of reverter- Fol.23.4. Vide Libr. Dier. 12. Feal 


is incident to every tenure) exc. fraykalm.) and cannot bel 


parated from it. 
SecÞ. 20, 


Certaine Rules tonching degrees, 8&c. The firft is, Tl 
a perſon added ro a perſon in the line of couſanguinity make 
a degree. 2. So as how many perſons there be, rake a\ 
one and you have the number of degrees. 3. Itis to be 
ted that in every line the perſon muſt be reckoned fri 
whom the computation is made. Vide Libr. gradus dici 
gradiendo , quia g'adieads a'cenditur & deſcenditur. Fol, 2 
Vide, ec. | 

Seft. 31, 

Exempla :llyſtrant, non reftringunt legem. e@/Equitas eft « 
venentia rerum, que cunfta cxquiparat, & que in paribul 
$:0nibus paria jura & Judicia deſiderat; & jus reFpicit equitd 
AEqnitas enim ct perfelia quedam ratio que jus (criptuns inte! 
Meur & emendat, Bradt, lib.4.F0.186, 


- 
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Of Fee Taile. 9 
Set. 22, and 23s 
De Dones fait en le taile, la volunt del dowry ſer. obſerne. 
i And theſe words ( queux doient inheriter imply a diverſity be- 
tweene a diſcent, and a purchaſe, F«l-24. b. Vide libr, By. t. 
done 42.1.noſme 1 & 40, A gift is made to a man,and to the 
- 15 heires female of his body , the donee is capable by purchaſe, 
IfeFand the heire female by diſcenr. Fol. 25. a+ 
| Set, 24. | 
* Quecimg; que ſer. inheriter per force d'un done en ls taile faih 
as heires males, covient conven ſon title rout per les heites males 
* FFol.25.4, Vide 28.H.6.t. deviſe c. 18.1,* 
XZ . A deviſe may createan inheritance by other words than a 
Jgifr can, yet cannot a deviſe dire an inheritance to deſcend 
againſt the rule of Law. Yide bb. 
»8 Inancfſtatetaile, &c. The Male muſt make his convei- 
Fance by males, and the female by females. 
'* 1f A. hath ifſue a Son and a daughter and dieth , and rhe * 
Son hath iflue a daughter and diech, and a Leaſe for life is 
Emade, the remainder to the heires females of the body of A. 
Wn this Caſe the davghrer of A. ſhall not rake, becauſe ſhe is 
ot heire But albeit the daughter of the Son maketh her 
conveiance by a male male, ſhe ſhall take an Eſtate taile by 
. au&purchaſc, for ſhe is heire, and a female, Fo!. 25.b.11-H.6-13» 
he by H.6. 25, 
| fre Set. 25. 
cit No crofſe remainder, or other poſſibility ſhall be allowed 
 2y Law, where an Eftate is once ſerled,&c. And taketh effeR. 
if Lands be given to two husbands and their wifes, and to 
eheires of their bodies begotten, they have a joynt eſtate 
FT life, and ſeverall inheritances, 24£.3. 29. 4. 
bus | Sed. 29, and 3o. | 
My 20eH.6. 36. Vide lib. * sH. 4. 3+ a. Fol.26.b. Amanb 
KeFDecd gave Lands to Em. late wife of I. M. habexd.&>c. predif. 
« & bered. I.M. De corpore ejuidem E, procreat. in this Caſe 


whe Son and heire of I, M5 begorren on the body of Ex, took 
| 2 Ne 


- land begiven to the Son,and to the heires of the body of,& 


* Iimited either by expreſſe words , or words equipollent 


30 Of Fee Taile. 
no Eftate with Ez. in the Lands, becauſe he was named after 
the havend m 2 | 
A man ſeiſed of rwo Acres of Land in Fee ſimple hath ifſue 
two daughters and dieth, and the one copercener giveth her 
Pare to her ſiſter, and tothe heires of the body of her Father 
In this Caſe the donee hath an eſtate taile in the moity 
the donors part , for the doner 1s not entire heire, but th 
donor is heire with the donee , and fhe cannor give ta the 
heires of her own body, and the doner hath the other moity 
of her fiſters part for life. Les heres, & ſes heires differ. 
For if Lands be given to the Son, and to his heires of t 
body of his Father , the Son hatha Fee ſimple. Bur if the 


8, eſt.ta.f0.27 4. 
Sef. 3T. th 
Every Eſtate taile within the Stature of 7ſt. 2. muſt y 


what body the heire inheritable ſhall ifſue. The grant of a 
ſubjeR ſhall be taken moſt ſtrongly againſt himſelfe. * F9.27 
b. Vide libr. 18-Aſp.5. Armorics are deſcendible to the hei 
males lineall or Collateral', 
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Seft 32+ 


Enant in Taile after poſſibility of iſſue exrinS , hath cer} 
* taine priviledzes in reſped of the privity of his Eſtate,and 
of the inheritance that was once in him, which Tenant ij ? 
Tailc himſelfe hath, and which Leflee for life hath not. Ai 
x. He is diſpuniſhable for waſt. 2, He ſhall got be compellec 
toatturne. 3. He ſhall not have aid ofhinrin the revertic 
4 Upon his alienation no Writ of entry in conſul; caſi, lietl 
6+ After his death no Writ of intrufion doth Jie. 6, He 

: | joyne 


Of Fee Taile. 2x 


Joyne the miſe in a Writ of Right in a fpeciall manner. 9«In 
afrer} , precipe brought by him he fhall not name himſelf Tenant 
.- {for life. 8, In a Precipe brought againſt him, he ſhall not be 

ifſuef 12med barely Tenant for life. Fol. 29. b _ 

h het} and yec he hath-four - other qualities agreeable toa bare. 

ther: 1.efſee for life, and not to an Eftate in Taile. 1 If he make 

ry a Feoftment in Fee, this is a forfeiture of his Eſtate. 2. If 

t then Eſtate in Fee, or in Fee taile, in reverſion or remainder 

2 NE deſcend or come to this Tenant, his Eſtare is drowned, and 

1017f the Fee or Fee ta- executeds 3. He in the reverſion or re- 

{mainder ſhall be received. upon his default. 4. An exchange 

f thefherween a hare Tenant for life and him is good for their Ev 

f theſ ſtates in reſpe&t of their quantity are equall, ſo as the difte- 

SC] rence ſtands only in the quality. 

The State of this Tenant muſt be created, altered, &c. by 

jthe AR of God, and not by the limitation of the party, ex 
ſt bel #/poſitione leeis, & wm ex proviſſone hominis. Vide Seft. 33.Fol. 

»t off 28. 4: I-11, Lewes Buawles, | 


: of a — 
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Set. 35.) 


Ma ſeifed of an advowſon or rent in Fee, hath ifſue 

A a daughter, who is married and hath iflue, and dyeth 
ſeifed, rhe wife bef::re the rent became due, or the 
Church void, dyeth, ſhe had bur a ſeifn in Law, and yet he 


” - ſhall be Tenanr.by the curteſie, becauſe he could by no indu- 
af ftry arraine toany other ſeilin. Et impotentia excuſas legem. 
Ile, Bur if the wife in this caſe dye before her entry inte 
fic "> &c. It is otherwiſe. Vide lib, fo. 29. a. Dier $5. 3» 
17 +5. 
etl 


A man ſhall not be Tenent by the curteſte of a bare right, 


CY ticles 


title, uſe, or of a reverſion, or remainder expeRant upon any 


22 |  Cmrteſie Dengleterre. 


Eftate of Freehold, unlefſe the particular Eſtate be deter- 
mined during the coverture. * If an Eſtate of Freehold in 
Scigniories, Rents, Commons,&c. be ſuſpended, a man ſhall 
not be Tenant by the curteſie. As if a Tenant make a Leaſe 
for life of the tenancy to the Seigniorefle, who taketh a huſl 
band and hath ifſue, 'the wife dieth, he ſhall not be Tenant, 
fc. Bur if the ſuſpenſion be for yeares , he ſhall be Tenant 
by the Curtefie. Fol.29 b. Vide lib. 1. E- 3. 6. If a woman 
maketh a gift in Taile , and reſeryvea rent to her and he 
heires, and the donor takerh husband and hath iflne, and 
the donee dyeth wirhour ifſue, the wife dyeth, the husband 


ſhall not be Tenant by the Gurteſie of the rent; for that theſ' 


rent newly reſerved, is by the a& of God determined, & no 
Eſtate thereofremaineth. Bur if a man be ſciſed in Fee of 
a rent, and maketh a gift in Taile generall to a woman, ſhe 
taketh husband and hath ifſue, the iſſue dyeth, the wife 
dyeth without iſfu«, he ſhall be Tenant by the Curteſle of 
the rent, becauſe the rent remaineth. Fol.30.a. | 
"Foure things do belong to an Eftate of Tenancy by the 
Curteſije, viz. Marriage, ſeifin of the wife, ifſue, and death 
of che wife. But it 'is not requiſite that theſe ſhould con 
curre, &c. At one time, aad therefore if a man taketh a wo 
man ſeiſed of Lands in Fee, and is difſeiſed, and then hath 
ifſue, and the wife dye ;he ſhall enter, and hold by the Cur 
telie. $0 if he hath iflue which dyeth before the deſcens 
&c. Vile lib. By the cuſtome of Gavelkind , a man may be 
T<cnanr by the Curtefie without having any ifſue. 9-E. 3.38 
If after iflue, &c. in this caſe the husband maketh a Feoff 
ment iu Fee , and the wife dyeth, the Feoffee ſhall holdit 
during the life of the hn. band,and che heire of the wife 
not during his life in ſ#r cu; in vita; for it could not be a fo 
feirure,for that the Eſtate at the time of rhe Feoffment wa 
an Eſtace of Tenancy by the Curteſie initiate and not con 
fammaie. Yige lib. Dier. 363. 34. E.3- Cui in vita, 13, 
In divers Caſes a man ſhall by having of iffue, be Tenant 
by che Curtefie, where a woman ſhall not be endowed, & 
TeE.3.6.17-Ed.3:5l Moir > ol 
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 Carteſie Dengleterre. 23 


A man ſhall be:Tenant by the Curtefe of a Comon-Sans. 
# nomber, but a woman ſhall not be endowed thereof. A 
nd man entitled to be Tenanr by the Curteſie, maketh a Feoff- 
18 ment in Fee npon condition, and entreth for the condition 
4 broken, and then his wife dyeth, he ſhall not be Tenant,&c. 
for his title , &c. was inclufively abſolutely extin& by the 
Feoftment. * Vide librum. fo-30.b. 

Tres ſont done al Baron & feme, & a les heires que le baron 
ingenera de corps ſa feme, en ceo caſe ambideux ont eſtate en la 
Taile, pur ceo que cz parol (beires) neſt limit @ Iua plius que a lau« 
ter. 


Seft. 28, 


Nul poit ere Tenant in taile appeares poſſibility difſue ex- 
 tin&, for/que un des doneess ou le done en ſpeciall taile : pe 1 
ee Ol querſerra purie de waſt, pur lenberitance que ſuit lun foits en lugs 
theft es cefly en le reve' fort poit enter, ſi! alien en fee, 
| Set. 34. 
| Baron prift feme enheritrix, Sil ad iff ve per luy nee wiſe, il ſeere 
the Tenant per le (urteſte. | 
eath I (truſt me) was even now fo full of my Curteſie , that I 
on had almoſt forgotten my craft in the traile , wot you what I 
wo meane ? why, the two laſt, precedent Seftions 3 * if any before 
ath} Nay behind, Ile bring them afrer with a witnefſe. Thomas 
zur More, Thomas de la more Anteceſſor weus, miles, creatus fuit, in 
nol Parliamento, cum Edwardus Princeps ille niger, dux cornubie 
bet creatus fuerit. Anno Kegni Reg, Edwardt tertii undecimo. Anne 
384 Dom 1337. 
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© Dower, 
Iz - Seft. 36. 
2n | 

| A feme ferra endowe de la 3. part des trzs, Ec. que ſucrone 
nt a ſa baron durant le coverture ; iſſent que el paſſe Vage de 9. 


ans al temps del mort ſa baron. lib.2.f ol.g3.Binghams Caſe. 
* C4 Dower 
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24 : | Dower , 

Dower in the common Law,is taken for that portion, &Gfor 
Which the wife hath for terme of her life of the lands or t$ndc 
nements of her hasbands, &c- Propter onus matrimmit, & treo 
ſuftentationem ſuiipſous t educationem liberorum, cum fueri 
procreati, ff vir premoriatur. Dos, ex donatione, & eft quaſe don ga. 
171m, becauſe the law it ſelfe doth (without any gift) of thi w 
husband himſelfe glve it to her 3 it is commonly taken fq 
the third part which ſhe hath of her hasbands lands, 8c. Algho 
his deceaſe. lb.yub-c.70.Brafl.h.2.f.92 

To the conſummation of this dower, three things are 
rap viz. Marriage, ſeifin, and the death of her husbandg, 

0.31.4. | | 

Secundam conſuttudinem regui mulitres vidue, &c. Deben 
eſſe quiete de tallagiis, & c. doti ejus parcatur, quia prevuum puff th 
ors eft, Ockham f.qo. A 

Where lands, or renements deſcend to the hasband, beje c 

fore entry he hath bur a ſeiſon in law, and yer the wife ſhalhe ; 
be endowed ; for it lyeth not in the power of the wife tdfyal 
bring to be an aQtuall feiſon as the kusband may doe of high. 
wifes land, when he is Tenant by the Curteſie, F.N.B. 149 is 
Grandfather, Father and Son,the Grandfather, and fatherÞre 
dye, &c. In this Caſe, dos de dvte pets non debet 5 if lands deſjng 
cend to the Father ; otherwiſe is it in 3 purchaſe, if thehec 
Grandfather infeotte the Father, &c.Uide {iþ.5 .E.3-t.DoucbFar 
249.Paris c. Nond.b at aulterihus afſegnart in datem caſtra quehy,; 
Fuerunt virorum ſuorum & que dc guerra exiflunt,uel etiam ho*ha 
aagia & fervitia aliquorum de gu.1ra exiſtentia, FO. 31.b.Pathre 
1.E.1.Part.l Mm. 17» | | F 
Tenanc in Fee Taile generall maketh a feoftment in Fees. 
an taketh back an eſtate co him and to his wife, and to thek;: 
heires of their rwo bodies, and they have ifſue, and the wife; 
dyeth, the hus band taketh another wife, and dyeth, the wife 
ſhall not be endowed, for during the Coverture, he was ſeit 
ſed of an eſtate Taile ſpeciall, and yet he ifſue which the ſe-r 
cond wife may have, by poſiibiliry may inherit. Vide lb. 41. fc 
E.3+ 30. Der. 41. e 
Albeit of many inheritances that be entire, whereof no fs 
DR . _ diviſion 


n,& 
Or te 


; "24 43 ot "Bel b Mo tas 
> lgms RY OS. SOIT RIEE 
_ "oo 


Dower. | 25 
fion can be made by metes and bounds, a woman cannor 
ndowed of the thing it ſelfe, yet ſhe ſhall be endowed 


& Mfreof in a ſpeciall and certaine manner. As of the third 


dad 


of 


of a piſcary,. tertium piſcem, vel jattum ret tertium, 0 6 
32-4, 17.E.2. Dow.104. 
\ woman ſhall not be endowed of a Common ſans nom- 
en grofſe, nor of an annuiry,$c- Nor of Rents, &c. If the 
hold of the Rents, were ſuſpended before the coverture. 


| a woman ſhall be endowed of Tithes; of the third part of 
Ifits of Courts, Fines, Herjots, &c. De nulls quod eſt ſua 


ra indivifibile, &* ſecationem ſive drviſzonem non patitur nul- 
partem habebit, ſed ſathfaciat ei ad valentians. Brac. 97. 
«146, | | 


EF the heire improve the value of the Land by bnilding, 


And on the other ſide if the value be impaired in the 
of the heire , ſhe ſhall be endowed according to the 


ge at the time of the aſſignement, and' not according to 


alue, as it was in the time of her husband, 3o, E. 1 
b.2g98. | 


© is not neceflary that ſeifin ſhould continue during the. 


&rcure 3 for albeit the husband alieneth the Lands, &c. or 


gnguiſheth the Rents, &c. Yet the woman ſhall be en-- 


Fed. But itisnecefiary, that the marriage continue , for 


fat be diffolved the Dower ceaſeth. Vbi nullum matrimo- 


Þ,ibi nulla dos ; but this is to be underſtood when the 


| bo» 
Pat. 


ind and wifeare divorced & vinculo matrimonii,as in caſe 
recontrac, couſanguiniry, affinity, &c- And not 2 men- 


F :hor0 only, as for adultery. In caſe of elopement, ſhee 


'E Cy 


the 


ife 
ife 
os 


ſe- 


LI. 


noy 
”W 


-loſe her Dower, but ſhe.is not barred of her appeale. 
te virum mulier fugiens & adultera fatta dote ſua careat, ni- 
ſo ſponte retrafta.Fol.32.b.Mirr.cae5.Scc 5.1j.Intratt 224. 

an ſeiſed of Lands in Fee tooka wife, and infeofted 
t perſons, Writ of Dower was brought againſt theſe 
t perſons, and two confefle the a&ion, and the other fix 
d in barrezand deſcend to iffue,che demandant ſhall have 
ement to recover the third part of two parts of the Land 
gh parts to be divided , and after the iflae being __ 


20 Dower. 


for the demandant againſt the fix, the dennandant ſhallh, , 
judgement to recover againſt them the third part of fiz 
ef the fame Lands in eight parts to be divided, and. 
ſome caſes, where the hasband was ſole ſeiſed, the wife” 1 
not be endowed in ſeveralty by metes and bounds. | 
and 3. Eliz. Dier 187.b. Te 
Nota, the endowment by metes and bounds, accordig,,, 
the common right, is more beneficiall to the wife thani 
endowed againſt againſt common right, for there ſhe 
hold the'land charged, in reſpett of a charge made afte;, 
title of Dower. Ir is neceflary for the wife after the deg, 
of her husband, affoone as ſhe can to demand Dower bf; 
good teſtimony 3 for otherwiſe ſhe may by her own dg, 
looſe the value after the deceaſe of her husband, and ; 
dammages for detaining of her Dower. Vid. lib. Et. 
ſnas habere non poſſunt ſine placito. The meane valugh.« 
dammages are to be recovered againſt the Tenant,in a, 
of Dower. M.8.and 9.Eliz.Rot.904. in coj Banco.Vid. &; py 
If the wife be paſt the age of nine years at the time, |, 
death of her husband (albeit he were but four yearesÞvy; 
ſhe ſhall be endowed 3 quia minor non poteſt doters proyje 
weq 3 virum (uſtinere , nec obſtabit mulieri petenti minor #taill,c; 
So that albeit conſenſus 1072 concubitus facit matiimonium ſc 
that a woman cannot conſent before 12. nor a man h& h; 
T4- Yet this inchoate or imperfe& marriage(from the hte 
either of the parties, at the age of conſent, may diſagiz7þ 
_ the death of the husband ſhall give Dower to theſe, 
F0.33.4. - | F 
, uxor oe fatto, &r de jure. Fole 33. b. Vid: ec. Ofc 
ſhe that isa wife, & de jure in favoren vite , ſhall halle « 
Appeale, &c. But a wife de fafto, ſhall have Dower, ha; 


vyorce be not had, 8c. 50.E-3.15.10.E.3:35. 


Seet. 37. 


Rationabilis dos 'eft cujuſiibet mulieris de quecung; tenſif c 
zertia pars orminm trigm, 6. que Vit [uns tenuit in dominls,a 
ff de feeds ,&c, RNs | | 


Dower. 27 
ſhall, the cuſtome of Gavelkind the wife ſhall be endowed 
f fixffe moity, ſo long as ſhee keep her ſelfe ſole and withont 
and, which ſhe cannot waive , and take her thirds for her 
wite} For coyſuctudo tokit communem. legem. Stat. de conſuet. 
*  Hje, exc. And as Cuſtoms may wlarge, ſo it may abridge 

Þ&cſtraine ir to a fourth part, &c. Senentia ſienifiech wi- 
_ k vod. Fol.43.b.in fine marg. = IH 
ſhe Silt. 396 
afteh5127e eff fdew dare, & ſponſalia dicuntur ſuturarum nuptis- 
© CS epromifſio &* conventio. ' - 
er gut (this) Dower ad oft7um ecclefie is ever after marriage 
N dGnnized 5 for thar before marriage the woman is not inti- 
ang1 to have Dower 3 certainty is the Mother of quiet and 
EtÞſe. Fol.$4- b. _ 
al The Law hath provided, quod vidua peſt mortem mariti ſui 
IN UÞlet aliquid pro dote ſua, ff maneat in Capitali meſſuagio maji- 
4. ptr 40. dies poſt obitum maritt (19, iafie quas ates afſignetur 


neG:ſug niſt pris et aſſienata fur'it, rc. & babeat ratignabile 
erium [num interimin Compuni, yet becauſe there was no 


ty, 8c inflicted, the Tenant of the Land may drive 
Mito ſue for her Dower. Mag, Chart.cas7. 
'm If the heire, 8c. Put her ont within the 40 dayes, &c. She 
n WÞ have her Writ de quarentina habenda, A joyntore made 
ne Gbijsfa&ion of Dower, is now the ſureſt way, 8c: Fo. 34.b. 
+ hereſoever the Writ demands Land, Rent, ec. In cer- 
ithe;the demandant after judgement may enter or diſtreine 
\Fore any ſeifin delivered to him by the Sheriffe upon a 
- Uiitof habere facias ſeiſmam. But in Dower, &c. the deman- 
Nat cannot enter, &c, Untill execution ſued, for the Writ 
I, Fnandeth nothing in certaine. Aſſignment of Dower muff 
Her be by the Sheriffe, by the Kings Writ, or elſe by the 
Jr or other Tenant of the Land by conſent and agreement 
Eweene them. | 
teaÞif che husband make ſeverall Feoffments of ſeverall par- 
vin$1s,and dyeth, and one Feoffce affigne Dower to-thewife 
Jparcell of Land in fatisfation, &c, The other ar 
| a 


2% Dower. 


ſhall take nd benehi of this afſignment, becauſe th 
ſtrangers thereunto and cannot plead the ſame. But if® 
cafe, if the husband dyeth ſeiſed of other lands in Fe ” 
ple, 8&c- And his heire endoweth the wife {of cerF;: | 
thoſe Lands in full ſatisfaion,&c. This Affignmentr is} 
and the ſeverall Feoffes ſhall take advantage of it. And! 4 | 
fore if the wife bring a Writ of Dower againſt any of F;, 
they may vouch the heire, &c+ So as there is a pri H 
this reſpe& between the heire and the Feoffes , and if" 
meanes, the ſame afſignment may be pleaded by thef®; 
that made it. 33, Ed.3.tit.ludgem. 254, &c. a 


: on 


The Affignment muſt be certaine , and abſolute, 2 
ſuch as have a freehold, or againſt whom a Writ of I" 
doth lie, &c. Fol.35. 4. Vide libe | d 

There needeth neither livery of ſeifin , nor writing if 
affignment of Dower, becauſe it is due of common right” 

ament muſt be of ſome part of che Land, or ofa renf”* 
iſſuing out of the ſame. Dier 91. | : « 


Set. 40. 53 
Tenant for life of a carue of land, the reverſion to tf” 
ther in fee,the ſon and heire apparent endoweth his wil”; 
Ex aſſenſu patrhh. Tenant for life dyeth, the husband dF/ 
this is no good endowment, &c. Becauſe the Father #* 
time of the-afſent , had bart a reverſion expeRant uf ! 
Freehold,whereof he could not have endowed his ownf* 

- andalbeit the Tenant for life died, living the husbandf* 
qd initio non valet, rrafty temporis non corrua leſcet. Fo, 

If che heire apparent be within age, yer the endoy 
ex aſſenſu patris is good 3 but otherwiſe it is of Nower ad 
eccleſie. _ 2.H.3.Dower 199. Fol.35.b. 

Ten things are neceſſarily incideat to a Deed, wiz. 
Writing. 2. In Parchment or. Paper. 3. A perſon at 
contrat. 4. By a ſufficient name. 5. A perſon able, 
contrated with. 6. By a ſufficient name. 7. A thing, 
contracted for. 8. Apt wordsrequired by Law. g. Se 
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Dower. 29 
adition of a Deed (only) to the party to whom it is 
Þ&, is ſufficient z and then when words are contrary. to the 
| _ is the delivery, the words are of none effe, or 
. Witum eſt ſed quod fafinm eſt inſpicitur. But it may be 
Tered to a ſtranger as an eſcrow, &c. Becauſe the bare 
f delivery to him without words worketh nothing. Fo/. 
$H.12.14.R.12 C.B. Dicer 95. E 

Sirtarum alia regia, alia privateriumy & regiarum alia priva- 
ba communis, &r alia unroerſrtath. Privatorum, alia de pu- 
afſamento & ſimplici, alia de Feofj. conditionali, ſive con- 
Fonadlizalia de recognitione pura,vel conditionali, alia de quiete 
$11tia alia , de confirmatione, &'c. Verba intention?, nou e 
Ke debent inſervire. | h 
72a non eft niſs veſtimentum donationls, ſrue rations, Fleta. 
.28. Nemo tenetur armare ad verſarium ſuum contra ſe. 
tum eſt inſflumentum adinſtruendum quod mens vult, Carta 
patus mentls. Benigne ſunt faciende interpretationes Carta- 
propter fimplicitatem laicorum, ut res magh valeat quan pe- 
BraQ.(ib.2.f0.94, &e. : | 

bi] tams coxvenieas eft naturali equitati quay woluntaten 
4 volentis rem ſuam in alium transferre ratam babere. Plow. 
«j0'T GIeb. 

ner bl, ſcripto, conſenu, traditione Funftura weſies ſumere 
© uf [oleut. Pl. Co. 161. , Perba cartarum fortius accipiunt ur 
wn proferentem. Generale diftum generaliter eft inteRigendums. 
and#4 debent inteBigi ſecidum ſubiltam materiem. Cara de non. 
Fo, 708 valet, 


Jow | $:8. 41. 


r #4 jointure was no barre of Dower at the common Law. 
, $4 right or ticle thar one hath to a Freehold cannor bee 

* Fed by acceptance of collateral ſatisfaKion- But now by 
le Statute of 27.H.8, 

©F a jointure be made to the wife according to the pur» 
"5 Þ of that Statute, it is a barr of her Dower. k 
"Px things are required to a perfe& joynture. I. It 15to 
& clic for her life in og or profir preſently _ 


to 
S Wilt 
ad d 


\ 


| 1.8 
| mr * 36 | - Dower. 
| 


own life, or greater eſtate- 3. It muſt be made to heflur 
and to no other for her. 4. It muſt be made in ſatisf$! 4 
of her whole Dower, and not of part, &c. 5, It muftÞ 1 
ther exprefſed, or averred to be in fatisfaGion, 8c. ow 
AF} may be made either before or aſter marriage. 1f theſf! | 
| i | ture be made before marriage, the wife cannot waive 

I 7 claime her Dower at the common Law, bur if it be m 


j | the deceaſe of her hnsband. 2. That it be for terme(ſhe 


ter marriage ſhe may waive the ſame, &c. F0.36.b.V/ * 


W's | 

'Þ 

| | Dier 3$8. 
| 


The wife ſhall not be barred of her joynture , alb4© 


\ fr 
ag 


husband commir Treaſon or Felony , as ſhe ſhall bet 
Dower ad oftium Eccle. &c. By the common Law. Br 
at this day by the Statute of the I. E4.6.ca,. and 5. E 


TER It. The wife of a man attainted of Felony ſhall not lol . 
Pi i Dower. 

WT A joynture made to the wife , under or above the ts 

LY | nine yeares, is good 3 and ſo if Dower ad oftiuxs eccleſia : 

ia (ff being made by aflent, 8c. Conſenſus tollit errorem.Fo.z! * 

| 0 ''Wp | Se. 43 Jai 

bei | Loule certainty apprert queux terres, Ec. Feme averaſs a 

[F —_ la le feme enira apres la mart ſa baron, ſans aſſignmir. 

; wuluy, Ar 


Sed. 45. £ 


| The wife ſhall not be endowed of Lands , &c. Whic 7 
WE .- husband holdeth joyntly with anather at the time of, 

| 7 i j Of his death : for that the joyntenant which ſarvivethÞ... 
s 3 meth the Land by the Feoffment, and by the ſurvivorſ;, 
which is above the title of Dower, &c- But Tenants in 


mon have ſeverall Freeholds, and Inheritances, and 4 


, 1 moiries ſhall deſcend to their ſeverall heires, aud thergh, , 
"7 their wives fhall be endowed. Fol.37. b, &+ 
þ x : Set. 46. ic 
WH - _ te Taile, poit enter ſur la poſleſtion J1 ſeme 11 

| as off, eccleſ, apres is rwrs ſe bg ans C 
4: 

F. 
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rmeEhe husband is ſeiſed, &c. being within age he cannot by 
o heffluntary A bind himſelfe : but otherwiſe is it where he 
atisfÞ1 an a&,whereunto he is compelled by Law.F9.38.a And 
nuftÞ Infant cannot endow his wife ed ofti, eccl. but he may 
 &c. ow ber ex Aſſ-patris;becauſe the Father is ſole ſeiſed, &c. 


f thei the Son hath nothing, &c. 
ſh zuardian in chivalry, &c. Ts not poſſefledof the Land 


ll he doth enter,becauſe it is permanent; of the wardfhip 


alt the body he is poſſeſſed before ſeiſure , becauſe it is tran- 


bel fter the guardian hath entred, &c. A Writ of Dower ly- 
- againſt him , and not againſt the heire who is Tenanr of 
Freehold; becauſe the Law hath truſted him to plead for 
heire within age, that is in his cuſtody, and alſo for 
own particular intereſt, &c, Fo.38.b« Vide & guere. 44K. 
4-H. 6.11 
Tf the heire (before the gardein enter) endow the wife of 
re than ſhe oughr,and the gardein affigne over his Eſtate, 
SAſſignee ſhall have no Writ of Admeſurement, becauſe it 
4 thing in aRion : Butthe gardein himſelfe ſhall have a 
Fir, &c. Stat, Weſt. 2. 64:7- 
JAnd fo ſhall the heire have a Writ, &c. Ar fullage: and 
Me have ſaid, that in that caſe he may have it within age. 
39.4. Vide, &'c. F-NeB. 149» | 
Tudicium quaſi juris diftum, the very voyce of Law and 
$ht, and therefore judicium ſemper pro veritate accipitur. In 
xy judgement there ought to be three perſons, affor, rexs, 
judes. Fo. 39-4. 
FThe common Law giveth this priviledge to the Land hol- 
andy, by Knights ſervice, vi. That it ſhall not be diſmembred; 
t the whoſe Dower taken of the Lands holden in Socage, 
r that the Knights ſervice is for the defence of the Realm, 
ich is pr bono publico, and therefore to be favoured 


Sei. 49. Sell. $0» 


Lou be judgment oft fait ex Gur (s ray, 0n 01 lhe —_— 


32 | Dower. | 
' te feme poit perender ſes vicines & en lour preſence endow li 

per metes ef bounds de la pluis beale, &'c. que el ad come gai 
en ſocage, &* ceo & ſoluaon del Gardein en (hivelry durant tf 


nave lenjant. 
ge enſ Seft. 527 


If a man taketh a wife ſeiſed of Lands, &c. In Fee hatf, 
ſue, and after the wife is attainted of FeTony, fo as the i8{ 
cannot inherit to her,yet he ſhall be Tenant by the Gurt 
in reſpe& of the iflue which he had before the Felony , I; 
which by poſſibility might then have inherited. But i 
wife had beene attainted of Felony before the iſſue, alt 
hath iſſne afterwards, he ſhall not be Tenant, 8:c. Fo, 40. 
Except the wife be actually ſeiſed, the heire ſhall not n 
himſelfe heire to the wife, and this 1s the reaſon that a! 
ſhall not be Tenant by the C1rtefie of a ſeifin in Law. Lil 


f0-34+ in Paines Caſe. 
Seft. 53. 


Sz Tenements ſout dowes a un home, et a les heires que il 
ara de corps ſa feme, en tiel caſe Ia feme nad riens, &c. Un 
le baren devie ſans iſſue, me la feme ſer, endowe, per ceo que lj 
q5 el per poſſibility puiſſoit ai. per. me le baroz pit enheriter. 

A man ſeiſed of land iu general! Taile, taketh wife , { 
after is attainted of Felony,before the Statute of I. E.6. 
Iſſue ſhould have inherited, and yet the wife ſhould not he 
bin endowed : For the Starute of Weſt. 2. ca. 1. relieveth| 
iffue in taile, bur not the wife in that caſe. But at this daſſre 
the husbaund be attaint of Felony the wife ſhall be endc 
and yet the iſſue ſhall nor inherit the fands which the Fatlfs, 
had in Fee fimple. If the wife elope from her husband, | 
ſhe ſhaſl be barred of her dower , and yer the ifſue ſhall 
herit. 

Seft. $8. 


' The Law hath jnfiied five puniſhments upon him tha; 
attainted of Treaſon or Felony. 1. He ſhall loſe his lifeh, . 
an infamous death of hanging, &c. 2. His wife ſhall loſe! 

Dower. z. His blond is corrupted, his children made ig 
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op te if, 8c. Aud cannot be heires ro him, 4. He ſhall forfeir 
"Y: his Lands, and Tenements, 5. All his goods and Chat- 
ne (15 Bur the wife of a man attaint of Felony ſhall be en- 
Þwed by force of the Sratute in rhar cafe provided, 

If the heire be vouched by the Tenant in the Wrir of 

pwer in the gard of the gardein, The gardein ſhall plead 
c ha 25 well when he comes in as vouchee;as when he is Tenants 
ne Bf if the Lands holden in ſocage be nor equall to the lands. 
Surt$1den in chivalry. Some ſay that the defendant in the writ 
ny » Fdower , muſt have affets in her hands to the valne of her 
ut iÞyer, ſo as he ſhall nor be partly indower againſt the gar- 
albelf;n, and parly retaine in her own hands. 18 E.3. 4, Bur by 


Jo by .E.3.52,b. autermnt eft que eft melior opinion, &c. 
OT IN 


atat 
v. Lil 


— — — ———— — 
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Tenant a Terme de vies 


al en! 

- UL ( 

que of F. 86, 

ter. FF Tenant per terme dauter vie dyerh, living cefly que viehe 


fe , That fiſt entreth ſhall hold the land during that other 


£.6e ns life, and heis in Law called an Occupart, becauſe his 
wt Me 15 by his firſt occupation. And ſo if Tenanr for his own 
vethF rant over his Eſtare to another, if the grantee dyeth 
is daJfre (ball be an Occupaxt 3 ſo it is if Tenant by the Curtelie, 
dowFTenant in Dower grant over his Eſtate, or hers, &C.F0.4 1. 
2 Fats. 37. aun tempus occurrit regi in this caſe. 


nd, Fhere can be xo occupant of any thing that lyeth in grant, 
ſhallY char caonot paſſe without deed,becauſe every Occupant 
claime by a que eſtate, & averr. the life of Ce” que wie. 
ere good ro prevent the incertainty of che eſtate of rhe 
$Up: to adde theſe words (to have and to hold ro him and 
Is heires during the life of Ce' que vie) and yet the Leſſee 
aſfigne it to whom he will, er if he hath already an E- 
for anothers mans life without theſe words,then it were 

D good 


n tha 
; life 
loſe i 
e ig 


a ee 


Sans bv. Aron 


La. a” 
(botm- Goh rerwadr toes dn tne” 
Ces = oe 


"EW Tenant a Terme de vie. 


good for him to aſfigne his Eſtare ro divers men and thej , 
heires Vine the life of Ce' que vie. Litr. 169. Dier 253. | 
Ifa Leaſe be made to A, &c. For Ferme of his own lifg 9 


'and the lives of B and C ; theleflce hath bur one freeholg 2 


which hath this limication,durivg his own life, & the lives g* 
twoothers; & here note a diverſity berween ſeverall eſta es] rn 
ſeverall degrees, and one Eſtatc with teveral] lymirations 3 if 
in the firft,an Eſtate for a mans own life 1s higher rhan for $*® 
nother mans life, but in the ſecond ir is nor. | '5, Roſſes caſe 
If Tenant for life infeoffe him in the remainder for li lar 
this is a ſurrender, and no forfeiture 3 and albeit an Eft 
for terme of a mans own life be but one Freehold, yer m gel 
ſeverall Freeholds in certaine Caſes be derived out of | 
ſame. Pride libr. = 
_A.and B.joynrenants, A. for life ard B. in Fee, joyne i, * 
Leaſe for life, A+ hat a reve:fion, and ſhall joyne in an aig”? 
of Wafte. Tenant for life and he in the reverfion jJoyne ad 
a Leaſe for life, ir is ſzid that they ſhall joyn in an ation 
waiſt. and rhat the Leffee for life thall recover the place s Te 
ſted, and he in reverſion, dammages. F6442.4, F.N. B. 59 * 
I3.H-7.15S. WA 
If a man make a Leaſe of a Mannor worth 201. pe7 ami fe 
to another untill 100 1, He paid, in this caſe, becauſe the F"© 
nuall profirs of che Mannor are incertaine. he hath an eſti [ 
for lite, if livery be made dererminable upon the levyingF; 
a 1001. Fol 42.4. -* 
And yet in ſome Caſes a man ſhall have an incertafſ®"® 
intereſt in Lands, &c. And yet: neither an Eſtare F'** 
life for years, or at will. As if a man by his will in writ G 
deviſe his Lands to his executors for payment of debtsF' 2 
unrill his debrs be paid; in this Cafc the executors havel B 
a chatrell, and an jncertaine intereſt in the land until te | 
debts be paid ; for if they ſhould have it for their lives, t 
by their death their Eſtate ſhou!d caſe, and the debts} 
paid, but being a Chatrel! it ſhall go to the executors of e 
cutors, &c. And fo note a diverfity betweene a deviſe, a. 5 


conveiance at the common Law in his life time, /. 8. Tak 
-_ | 


Tenant a Terme de wie. | 55 


w. nings, The Law which adhorreth injury and wreng, will 
];6d never ſo conſtrue any Act,&c.as it ſhall work a weong;when- 
hoj{ ſoever the words ofa Deed , or of the parties without Deed 
716g may bave a double intendment, and the one ſtandeth with 
es} Law and Right, and the other is wrongful and againſt Law, 
ff [: pn that ſtandeth with Law ſhall be taken, 
Fo.42. . 

= The Law more reſpeQeth a Leſſer eftate by right than a 
r ſid larger eſtate by wrong. 

Tenant in taile made a Leaſe to another for terme of life 
ug {zenerally, and after releaſed to the Leſice and his heires;al- 
-f afbeit berween the Tenant in Taile,and him a Fee ſimple paſ- 

ſed, yer after the death of the Leflor, the entry of the iflue in 
«FTaile was lawfull z which could nor be, if ic had beena Leaſe 
.Ffor the life of the Leflee, for then by the releaſe it had been 
eg8 diſcontinuance executed. 
SefF.- $7. 


; 


dl 


1 


jon | 
« wi Tenant per vie ad ſranktenement, & null auter de meinde Eſtate. 
og Many that have capacity to rake, have no ability to infeofte, 
&c. As Aliens borne, Trayrtors, Felons, &c. [deors,mad men, 


Ta feme covert, an infant, a man by dures, &c. For the feofte- 
| ent, &:c. Of theſe may be avoided. Brir.fo. 88. 
ef} 17 judgement of Law, the King as King cannot be ſaid to 
: oe 4 minor, for when the royall body Politique of the King 
V*Both meet with the natural! Capacity in one perſon, the 
ertzFfiole body ſhall have thequaliry of the Royal politicque,&c, 
Ire me wajus trahit ad [e quodeſt minus. 
rid A Licence for alienation grew by the Statute of the 20.H. 
bre$* 20 Aſ-pl.1 7. by Skipwith. Vide lib. 
| By the Stature 1eE.3-c4.12-& 34.Ed.3.cap. 1”. Although 
1r;1$< Kings Tenant in chiefe, 8&c. Doalien all or any part 
.. Fithour Licence, yer is there not any forfeiture of the ſame, 
10 2 reaſonable fige therefore to be paid. 
"| The Statute of 18.E,1. De quia Emptor. &c. hath in effe& 
. a&$to the common perſons, taken away the Statute of Mag. 
charta cap.32. for thereby it is provided, Quod liceat unicuiqz 
' tro bemiind 1tas ſuns, 6. Stu partem inde ad voluntaters ſus 
| D 2 an 


if, 
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@;r wvendere, ita quod Feoffatus tencat, &c. de capitali dominf© 
Note , firſt that this word liceat, proveth that the Tenanf© 
could nor, or at leaſt was in danger to alien parcel! of his T 
nancy, &c. Upon the ſaid A& of Mag. Charta. 2.That upopþ 
the Feoffment of the whole, . the Tenant ſhall hold of th 
dhiefe Lord. 3. That the Tenant might infeoffe one parf 
w hol pro particu!a of the chiefe Lord.But this AR(vhe Kin 
being not named) doth not take away the Kings fine due ii 
him by the Stature of Mag. Cherta. Tenant by Starute MerchP*' 
Statute Staple, or elegit are ſaid to told land, ut /iberum te 
mentum,antill their debt be paid, and yet they have no Fre 
hold, bur a Chatre!l, &c. Bat (ut) is ſimilirudinary,becaulf 
they ſhall by the Statutes have an Aﬀe. as the Tenant of t 
Freehold ſhall have « and yet zullums ſinile eft iden. 28.:Afſpif 
7.W.2,6,18,St.merc. 13. E.1. 27,E.3.c.9.23* H.8.c.6,F.N.l, 
oe. Th 


- — Wc, 
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Tenant for Terme of yeares. 
Sea. d 8 q [ 


Here be 3. kinds of perſons who at this day may mak 
Leaſes for three lives, or 21 yeares, &c. which coul 
not fo doe when [ i7/{c:on wrote, vis, 1. Any perſon ſeiſe 
of an eſtate railz in his own right. 2. Any perſon ſeiſed cfa 
eſtate in Fee ſimple in the right of his C harch, 3. Ar 
husband and wife fciſcd of any eſtate of inheritance, in Fe 
fimple, or Fee taile in the Right of his wife, or joyntly wit 
his wife, before the coverture or after, and theſe are mad 
good by the Stature of 32. AH. 8. But the Statute of 1. Eli 
an . E/. and 1. Reg. Zac. are diſabling. Vide libr. 8c, i t 
$S. j0. 6. 
If two ſeverall Tenants of ſeverall Lands, joyne ina Leil 


for yeares by Decd indenture theſe be ſeverall Leaſes, 
ſever} 63 
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241; (everall confirmations of each of them, from whom no inte- 
WILN! * 
eſt paſſeth, and work not by way of conclaſion in any ſort, 


To becauſe ſeverall intereſts paſſe from chem, Fol. 45. a. Vide & 


Whenſoever any intereſt pafſerh from the party there can 
par be no eſtoppel! againſt him. H.44-ELR.1459.ca.8, 
xz; 4 Leaſes forlives or yeares are of three natures, ſome be 
ne (FOIdable by entry, and ſome void without entry. ide, &'c. 
erchÞ2-3.6.28.1.3.59.60.33.H.8 Dy. : 
ted Entry: Termines ( in Law) doth net onely :gnifie the li- 
Freenits and limitation of time, bur alſo the eftace, and intereſt 
cant palſerh for that time. As if a man make a Leaſe for 21. 
F eþllJeares , and after make a Leaſe to begin 4 Fine & expiranone 
redidtt termini, & ce and after the Leiſe firſt made is ſurren- 
x. Ivred, the ſecond Leaſe ſhall begin preſently, but if it had 
© "been to begin poſt fines e&T expirationem P! 4difi.21 ann. © c. 
The ſecond Leaſe thould nor begin,rill after the fiſt Terwe, 
——&c. Be ended by rff1xion of time. (Fo.45.) l. 1. 154-h 8. 
145:Pl.c. 158, 

Terminus 4nnorum cer tus eff» debet &+ determinatus. 7d cer- 
zum eft quod certum vedd: poreſt, 1g H 8.14. 

The years mult be certaine when the Leaſe is to take ef- 
fe& in intereſt or poſſeflion. {1.15 5.1$5.1.5. 34. 35. 

If the Parſon of D. mzke a Leaſe of his glcbe for three 
& yeares, and fo fromthree yeares to three years, fo long as ke 
$ ſhall be Parſon, this is a good Leaſe for fx yea: es, if he con+- 
@ tinue Parſon fo long, firlt for three yeares, and after that for 
of aff three yeares 3 and for the reſt uncertaine. Terminus vite eff 
mcertus, Fe. And theieiore ifa man maketh a Leaſe for 
& 21. yeares if 1.8. live ſo long, this is a good Leaſe, and yet is 
certain in incertainry. 1. P1.c.293» 

Any eſtate for life, bcing an eftaie of Freehold, againſt 
whom a Pr 2c. qvod v1eid. doth lye, is an higher and greater 
|| cftate thena Leaſe for years. Fol.45.b. 

Albeit a Leaſe for yeares muſt have a ceAine beginning. 
and a certaine end, yet the continuance thereof may be in- 
& certaine,for the ſame may ceaſe and revive againe in many 
of Caſes ide, &'c. (Fo48.9. ) 5.,E45.Dy.7 2.accord- if 
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$$ Tenant for terme of yeares. 
If a feme covert levy a fine alone, if the hasband enter andj}{q; 


avoyd the fine, and dye, the whole eſtate is ſo avoided, as it 
ſhall not bind the wite after his death- If a woman be en 
dowed of an Adyowſon which is appropriated, and ſhe pre 
ſent, and her Incumbent isadmirted, inſtiruted, and indud, 
albeir the Incumbent dye, yet is the appropriation whoſly 
difolved ; becauſe the Incumbent which came in by preſen: 
tation, had the whole State in him. 2.E.3.8.per Scroope, 
A releaſe made to Tenant for yeares is not good to hin ar 
to increaſe his eftate before entry 3 but he may releaſe thuff C 
rent reſerved before entry, in reſpe& of the privity. 7 
Neither can the Letſor grant away the revertion by th 
name of the reverſion, before entry. But the Leffee bef a 
fore entry hath an intereſt, zntereſſe termini grantable to ano t# 
ther. (F0.46.b.) Vide,&c- D.454. 567- If a Leaſe be made 
to a baron and /eme for terme of their lives, the remaindeff n 
to the executors of the ſurvivor of them , the husband grant 
away this terme and dyerh, this ſhall nor barr the wife, fa f 
that che wife had but a poſſibiliry and no intereſt. H. 11Þ x; 
El. B. R. ; 0 
If a Leaſe he made by Indenture, bearing date 26. Maii,&} 4 
T 
; 
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To have and to hold from the making hereof or from henc 
forth, it ſhall begin on the day in which it is delivered, &c 
But if it be & de conf. 710225, then it ſhall begin on the nex 
day after the delivery. 1.2.5. P1.Com-148.1.5.Fo.1.Dy. 286.84 « 
307.5 f.1. 1 
A renr muſt be reſerved out of Lands or Tenements, where j 
unto the Leffor may have recourſe to diftreine , and there 
fore a rent cannot be reſerved by a common perſon out of an} , 
Incorporeall inheritance, as &dvowſun, Common Officez 
Corod:e, Mul&ure of a Mill, Tythes, Fayres, Markers, Liber 
ties, Priviledges, Franchiſes, 8&:c. But if the Leaſe be made 
of them by Deed for yeares , it may be goodby way of con} | 
tra, to have ag, ation of debt bur diſtcaine the leffor carr 
not. Neither Mall it pafle with the grant of the reverſion, 
for that it is no rent incident to the reverſion. Bur if an 
Lent be reſerved in ſych caſe upon a Leaſe for life , itis vo 
| : () 


Tenant for terme of year:s. 59 
11 and for that no aQion of debt doth Iye. (Fo 47-4.) 1. 7.2 3.1.10, 
45 I] 59.39. *Af-p-5- | — 
e en Note a diverfity betweene an exception, which is ever 
Pre part of the thing granied and of a thing in eſſe ; and a reſer- 
1dudy yation which is always of a thing not in cſſ#, bur newly creas 
holhj ted or reſerved out of the Land or Tencment demiſed. Ex 
eleny yerbo general aliquid excipitur- Vide Of c. 
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Valuable things ſhall nor be diſtrained for rent,for benefit 


and mainrenance of Trades, which by conſequent are for the 
Common-wealth 3 as cloth in a Taylors {i.op, &c. 9. H: 


7.1. Þs 
Nothing ſhall be diſtrefſ= for rent, that cannot be rendred 


apaine in as good plight, &c- but for damage feafant it is 0- 


therwiſe. Ptd-, &c. I11.H.9.14.4.21.H.7. 39.b.& 2 H.4.15. 

For rear due the laſt day of the Tearme , the Letlor can- 
not diſtraine,becauſe the Terme is ended. Fo 47.b. 

Notea diverſity betweene a rent 1cferved upon a Leaſe 
for yeares, reſerving a yearly rent : the Icflor may have ſeve- 
rall aRions of debt for every yeares rent. But upon a bond 
or contra for payment of ſeverall ſummes, no aQion of 
debt lieth till the laſt day be paſt. In every contra& there 
muſt be quid pro quo, for contraflus eft quaſs att us contra aflum. 
Vide, & c. l.2.1 5.4» 

If che Leaſe be made by Deed Poll, the Leflee is nct 
eſtopped to ſay that the letlor had nothing at the time of the 
Leate made 3 but if i: be by Deed indevred, then are both 
parties concluded, &Cc. 20.E.4.10. 2.E.2.253. ; 

Si hows pt. Lealede ſont tr. dem.per fet. indent, leſtop. ne continue 
apres le terme expire, M.z1-32.El.in 8, Fo.48«4. 


Seft. 59. 

I ze beſoigne aſc} livery de ſeiſea deſire ſt. al leſſee per ans,ants il 
port enter grant ii wait per force de m.le Leas ; mes lou franktene- 
ment paſa. aute'ment eſt, | 
A livery in Deed, may be done either by a ſolemne a& 
and words, as by delivery of the ring, or haſpe of the dore, 
&c, And the Feoftor ſaying,here I deliver you ſeiſin and pol. 
D 4 ſeſſion 
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ſeſfion of this houſe, in the name of all the Lands and TengfFr 
ments contained in this Deed, according to the forme anhe! 
efte& of this Deed. Or by words without any ceremony 3 
a&; as the Feoffer being ar the houſe dore, or within this, 8 
houſe,ſaying here I deliver you ſeifin, &c. In che name of ſeiſ 

& poſſeſſion of all che Land, 8&c. contained in this Deed. Fa 
if words may amount to a livery wirhin the view, much maiſjeo?! 
it ſhall upon che land ( Fo.48 a.) 4+ 41.E-3- 17.b.41.4/-p.1$ fo 
f. 6. 26. 

Theſe words, ſecundum formam carte, are underftood af, 
cording to the quantity and quality of the <ftectuall eſtaiſſ 
contained in the Deed. 7.E,4.25 29.:Af] 40. p [C 

If A, by Deed give land toB.to have and tohold after th, 2 
death of A. to B. and hi: heires, this is a void Deed, becaul 
he cannot reſerve to himſelfe a particular eſtate , and coi 
firuttion muſt be made upon the whole Deed, &g- Fo. 48Þea 
Vide, &c.M,33.3 4-E!.B. R.Hog. & Xs. 

A livery in Law is when the Feoffor ſaith ro the Feoffeuy 
being in view of the houſe or land { I give you yonder Langut 
to you and your heires, and goeenter, &c- And take polpte 
ſeffion thereof accordingly) and the Feoftee doth accordingſtt tl 
1y in the life of the Feoftur enter , this is a good Feoffmeujſt 0 
for fignatio pro traditione hahetuy. | 

And livery within the view is good , where there is a{ate 
Deed of Feotfmentr. 9. £.4.39.38.E.3-1 Te r\ 

And nore, alivery in law, ſhall be perfe&ed and exccÞpld 
ted by an entry in Law. 38.ſſ p 13. ed 

If a man bedifleiſed , and make a wiiting of a Leaſe foffads 
years, and dceliver the Deed , and after deliver ir upon thi bc 
ground, the ſecond delivery is void, for the firſt Celive 
made ita Decd', and for that the Leaſe for yeares muſt tal 
efte&t by the delivery of the Deed, therefore the D: ed del 
vered when he was our of p: flefſim was void. Bur ſo iti 
not of a Charter of Feoflment , for that takes effe& by th F 
livery and ſeifin. But if the Lefior had delivered ir as a$C 
eſcrowe, to be delivered as his Deed upen the ground, ut. 
had been good, (Vide libr.) 1.3.35. Jennings. Brag, k 
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TenFreehold and inheritances ſome be corporeall,as lands, 
ne anfheſe are to pafle by livery of ſeifin, by Deed or without 
ony; ſome be incorporeall, as Advowſons, Rents, Com- 
hin this, &c. Theſe cannor pafſe without Deed, bur without any 
of ſeiſity, Ez eff traditio de re corporali de una perſona in perſona 
ed. Fil, c.& quia non poſſunt nes incorporales poſſederi ſed qua- 
h maiſfestraditienem x0 patiuntur, &c. BraQt.lib.2.ca. 18, 
{/.Þ.1 ſome caſes a Freehold ſhall pafſe by the common law, 
out livery of ſeifin ; as if a hoſe or Land belong to an 
od ate, by the grant of the office by Deed, the houſe, 8&c« 
 eſtaiſech as belongin thereunto. Vide, &c. So if the houſe be- 
> coa Corodie, by the grant of the Car. the houſe paſ- 
er tg, 31.H.6. 16.8,H.7:4. 
ecaul 
1 2 SA. 60s 
. 48 Leaſe eft fait per ans, le remainder ouſter a un anter per vie z 
eſt caſe livery de ſeifin eft requiſite, ou auterment riens paſſa a 
e offeliy en remainder s 
Lanuc livery cannot be made to the next in remainder, be- 
e pipe the poſſeſſion | belongs to the Leflee for years, and for 
dinght the particular terme,and all the remainders in law make 
neuſſſt one eſtate, and take effe at one time, therefore the li- 
yis to be made to the Lefſee. Remazere , is a reſidue of an 
is nate depending upon a particular eſtate, and created toge- 
r with the ſame. A man heing abſent cannot rake a Free- 
ecuÞ1d by a livery, but by his Atrurney being lawfully autho. 
ed co receive livery by Deed , unlefle the Feofiment be 
: foffade by Deed, and then livery to one (Jointenint) in name 
| thi both is good. (Fo. 49.b.) 
vers If a man deliver a Deed without ſaying any thing, it is a 
talPod delivery, bur to a livery of ſeiſin of land words are ne- 
leſEfſary. Vide, &c. 
ire} A man makesa Leaſe for years to A. the remainder to B. 
th@Þ Fee, and makes livery to A. within the view : this livery 
; a$ YOid, for no man can take by force of a livery within view, 
gut he that taketh the freehold himſelfe. 
By the entry of the Leſſee he is in aoall poſſeſſion Fw 
en 


1 4 
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then he livery cannot be made to him that is in poſſeſſydee 
for, qued ſemel meum eft, amplius meu eſ[e nan poteſt. Vide to 
Aﬀefio tua nomen impenit opert tuo. Bratt {zo.1, Jvo 
" Baur if the diffor infeof, the diflee and orhers. albeit the 
ſeiſee came to take livery, he is remitced to the whole, þe a! 


Sed.62, Kc, het 


An exchange of Lands,8c, is good without livery of 
fin, And in caſe of a fine which is a Feotffmenc of Reqhe 11 
of a deviſor by a laſt will, ofa ſurrender of a Releaſe or 
firmarion to a Leſſee for years, or at will. In all cheſe otd 
and ſome other, a Freehold, &c, may patſe wichour lingfan' 
Fo. gO,hr : MUY 

In exchanges many things are tobe obſerved. Firſt,ſto c 
the things exchanged needs not to be in eſſe at che tin 
the exchange made ( if I granta rent newly created oi 
my Lands in exchange, for the Mannor of D. this is a 
exchange. 2. There needeth no tranſmutarfou of poff 
and therefore a Releaſe of a rent, or eſtovers, or righſme! 
Land in exchange tor land is good. 3g. The things exchht 


| ged need not tobe of one nature, ſo they concerne Landgeat 


Tenements. As Land for rent or Common, 8c. V:deit 
Fo.50.b. Bnt annuities, &c which charge «the perſon; 
cannot be exchanged,vc. EG 


Se. 64, and 65. 


There be five things neceſſary to the perfeion of an 
change: 1. That the Eſtates given be equall,vz.that t| 
be <quality of the quantity of the eſtate, as if the one 
Fee i1mple, &c, The other ſhall have a like Eſtate, 8c, Ihre 
equality in value of Lands in an exchange, is not requilifſa 
neither equality in the quality or manner of the >< 
2, That this word ( excaysb1nzs exchange) be uſed, whid 
ſo individually requiſſte, as it cannot be ſupplied by any 
ther word, or deſcribed by any circumloquution. 3. 
there be an execution by entry or claime in the life ofÞde 
parties, 4, Thar if it be of things that lye in grant, it mit 
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offefy deed. 5. If the lands be in ſeveral counties, there 
Uide& to be a deed indented, or if the thing lie in grant (as 

jvowſon, &c. ) albeit they be in one county, fol.s 1. a+ 
it the 


le, 


e agreement of the parties cannot make that good 
hthe law maketh void. 


ry of Set. 66, 


Redjhe intereſt of the Term doth paſs and veſt in the leflee 

e orgtears before entry, and therefore the death of the leffar 

eſe ot deveſt that which was veſted before. 

t linkfants, Feme coverts, perſons attainted, outlawed, ex- 
municated, villains, aliens, @'c. may be private Attor- 

irſt, $to deliver ſeilin, fo. $2.4. vide &f quere. 

* timſhe Authoriry of an Attorney is twofold, expreſſed in 

d onfiyarrant, and implied in Law z both which ke muſt pur- 

s a off andif he do leſs, it is void, 12 A. p.24. 

offhere is a diveiſiry between an Authority coupled with 

righſatereſt, and a bare Authority, fe52. be vide &c. 

excFhe Cuſtom that enableth the Lord of a Manor to grant 

andFeater eſtate, enableth him to grant a lefſer. Omue m2ajus 

de@inet in ſe minus. H.36. El. R.492. Barnes B-Re 

on letter of Attorney may be contained in a deed of 

fment, beginning Omnibus Cbrif; fidel. &c. for one con- 

nt.may contain divers deeds to ſeveral perfons 3 bur if it 

 {JbyIndenture, &c. itis otherwiſe. 

anFhough che Attorneys warrant be general , to deliver 

t tin : yer he cannot deliver ſeifin within the view, for his 
rant is intendable (or implyed) in law of an aQual and 

c, ſpreſs livery, and not of a livery in law, P. 3. El.in C.B. 

UulTahay:s Caſes | 

[uy Oporter quod donationets ſequatur rei traditio, etians in vita 

uteri, 2 donatorii. Bradt. lib. 2+ fo.16. 

Therefore a letter of Attorney to deliver livery of ſeifin 

er the deceaſe of the feofffor, is void. Burt this is to be 

oltiderſtood of ſole perſons, 8c. and not of a Corporation 

( iſgrepate of many perſons capable. 18 H.8. 3. 11 H*7-1 of 

| | Set. 


any 
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Self, 67. wa 


There be two kindes of Waſts, wiz. Volunta «A 
Atual, or Permiffive. Waſte may be done in houlg ag 
pulling them down, or by ſuffering the ſame ro | , | 
covered. fe, 

If the tenant do or ſuffer Waſte to be done in ti © 
yet if he repair them before any a&ion brought, ther je, 
no ation of Waſte againſt him ; but he cannor plead. 
xn fecit-vaſtuxm, but the ſpecial matrer. ot 

If the tenant build a new houſe it is Waſte, andþy if 
ſuffer it to be waſted, it is a new Waſte,42 E. 3.21. th 

If the tenant ſufter the houſes to be waſted, and thihrah 
down Timber to repair the ſame; this is a double W 1} 
44 E.3-44. F.N.B. $9. B. ; "I 

Note, there is a Waſte, DeftcuRion, and Exile. Wwh 
properly is in houſes, gardens, and in timber-trees, @ x. 
in cutting of them down, or topping of them, or (© a 
any a& whereby the timber decays. The cutting offln ; 
wood, that is, bi arbores ſunt aride, mortuz, cave, tihle, 
iflentes marhemiis , nec portantes fſrutFus, nec folia in Qs. 
1s no Wafte, Dzer 332. | _ tee 

If the tenant cut down underwood (as he may byflCo 
yet if he ſaffer the yong germins to be deſtroyed, third 
Deſtruction, 20 E. 3. Wafte $2. 10 H.7.2. ie b 

Exile or DeſtruRjon of Villains, or tenants at wille. 
making them poor, where they were rich when the taſ,; 
came in , whereby rhey depart from their Tenursff a 
Waſte, 01.53. a. & b. vide libr. eth 

If the eſtate of the reverſion continueth nor, butifl.ef 
tered, the ation of Waſte, for Waſte done before (ſhe 
conſiſts in privity) is gone. th 

An ation of Waſte doth lie againſt the Aſſignees olBant 
nant by the Curteſie, and of tenant in Dower, and agFif 
the Aſlignee of the Guardian in Chivalry : in all other $E 
the ation of Waſte ſhall be brought againſt him chatHm; 
the Waſte, fo. 54. 4. vide ce to 


Tenatt a Terme de vie. 65 


Infant,a Baron and Feme,ſhall be puniſhed for Waſte 
by a ſtranger 3 and ſo ſhall the wife that hath the eſtate 
lunta rvivor, for waſte done by the husband in his life time, 
houk agree to the eſtare, F N.B. 36. b. 
bo iF, leaſe be made to A. for life, the remainder to B. 
fe, the remainder to C. in fee: After the death or ſur- 
' ir of B. in the mean remainder, an a&ion of Waſte 
ther jje, Bur if a leaſe for liſe be made, the remainder for 
leadf, the remainder in fee, an aQion doth lie preſently 
g the term in remainder, | 

andtif a man make a leaſe for life or years, and after 
I. ft the reverſion for years, the leffor ſhall hare no aRjon 
d th&afte during the years, for he himſelf hath granted 
le Wþ the reverſion, in reſpe& whereof he is ro maintain 
ion. Otherwiſe itis it he had made a leaſe in rever- 
Ewhich had been bur a future intereſt, &c.vide @ c.4 E.3+ 
CS, QF. tit, waſte. 
Or Go ation of Waſte lieth againſt a Guardian in Soccage, 
 offan account or treſpaſs; nor againſt tenant by Statute 
', Wile, &c, or Elegit. St. Merlebridge y cap. 17. F.N. B. 
ins. | 

ee in the Regiſter five ſeveral Writs of Waſte ; Two at 
by Common law for waſte done by renant in Dower, or the 
» WWrdian, and three by Special or Statute law, for waſte 
"Seby tenant for life, for years, and tenant by the Cure 
Wl 
- (W211 beret in littera, heret in cortice. Vide $©c- As tenant for 
rept a year is within the remedy of Star. Gloc, cap.5. which 
ſeth Waſte againſt a leſſee for life or years. 
It Leſſee for life, the remainder to him for 21 years, he hath 
("Kh eſtates in him ſo diſtinRly, as he may grant away either 
them ; for a greater eſtate may uphold a lefſer, bur nor 
ofBonverſs, fol. 4. b. 
281f a man make a leaſe for life to one, the remainder to 
Executors for 21 years, the term for years ſhall veſt in 
3 for even as an Anceſtor and an Heir arc Correlativa; 


to inheritance (as if an eſtate for life be made to A. the 
| re- 
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66 Of Tenant at will. 
remainder to B. in tail, the remainder to the right * hi 
4. the fee veſteth in 4. as if it had been limited Þ'. 


and his heirs) even ſo are the Teftarors and Execute 7% 
relativa as to any Chatcel. k o 
reſe 

—nvuet 


Cruar. VIII. at 


Of Tenant at will, T7 


SefF. 68, regri 


Very leaſe at will muſt be in law, at the will off? ® 
parties. Poſſeſſio precaria & nuda & pro voluntif® © 

21117 poteſt revacari, fol. 55. 4. Fleta, 1.3. ſame 
Tenant at will ſhall reap the crop which he ſou") 
peace, albeirthe lefſor doth derermine his will before efc 
ripe ; for that the eſtate cf the lefſee is uncertain, and 
good for the Commonwealth that the ground be ſown. 
this is not onely proper to a lefſeeat will, but to eye Me 
ticular tenant that hath an eſtate incertain. And thee © 
if cenanr for life ſoweth the ground, and dyeth, his e 


tors ſhall have the Corn. And the ſame law is for lefle y 
years of tenant for life. So if a man be ſeiſed of | + 
the cighr of his wife, 8c. his execuror ſhall have the C del 


Bur if husband and wif. be joynt- tenants of the laudſþ 
the husband ſoweth the ground, and the land ſurvive 
the wife, ir is ſaid that ſhe ſhall have che Corn, Dier 31 
Rur where the eſtate of che leſſee being incertai 
gefcaſible by a righr Paramount, or if the leafe deteraif 
by the a& of the leſſee, as by Forfeiture, Condition, 
There he that hath the right Paramount, or that entret a 
any forfeiture, &c. ſhall have the Corn, fol. 55. b. 1. 5.1 ® 
| If a difſeiflor ſow the ground and ſever the Corn, y 
the diffeiſce re-enter, he ſhall have the Corn, becauſh. 
entreth by a former title, and ſeverance ar RE A 


hi 


rm 


Of Tenant at will. 67 

he jþ altereth not the caſe 3 for the regreſs 15 a recontigua- 

ed Þf che Freehold in him in judgement of law from the 
ning- 

| = IPO and wife make a leaſe at will of the wifes 
reſerving a rent, and the husband dye, yet the leaſe 
nuech So if a leaſe be made by two to two others at 
and the one cf the leflors or of the leffees dye, the 
at _ not determined, &c. þ.5. 10. Henfteads caſe, 
269.0, 

uando lex aliquid alicui concedit, contedere widetur & id 

940 res ipſa eſſe non poteſt, 14H. 8.2, 

f the leſſee at will be difturbed of his free entry, egreſs 

regreſs to carry away his Corn, &c. he ſhall have his 

1 offÞn upon his caſe, and recover his damages; for whet- 

mujer the law giveth any thing, it giveth alſo a remedy for 

ſame, 70.56. a. 
ſouſny Inhabitant of Southwark having by Cuſtom a watring 
wee for Cartel, which being fiopped may have an aRionKc. 


an Seff. 69. and Set. 70, 71, & 72+ 


A 2 og , containeth Buildings , Curtelage, Orchard 
1erÞ Garden. A Precipe. licth not de Domo, bur de Meſjua- 
Nothing that is contrary to Reaſon is conſonant to Law. 

1,851 home fait un ft. de feofſment de terre Ofc. a nn aur 
\ of deliver a luy te fait, mes nemy livery de ſeiſin en ceo caſe le 
' 1 Biffee enter, & tener a volunt fc. 

The leffor hath no remedy at all againſt renant at will for 
F rmiſfive Waſte, fo. 57. a. If tenant at will grant over his 
2nſate, and the grantee enter, he is a diſleiſor, and the lel- 
auf may have an ation cf treſpaſs againſt him, though rhe 
| Fant is void, for the will is determined. 

ff A Treſpaſs or Tranſgreffion paſſeth that which is righs. 
 panſereſſio oft cum modus now [ervatur nec menſure : debet 
x m qulibet in (uo fafls modum babere, & menſwam. Nota, 
{Þ the loweſt offe'ices there are no Acceflariesy but all are 


F&cincipals, as in Riots, Routs, Forcible cutrics, &c. and fo 
0 | un 


>C 
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65 Tenants by Copy. 


in the higheſt offence, which is Crimen leſe Majeftath, 
be no Accefaries 3 but in Felonies there be Acce 
both before and afrer. | tne? 
S le leſſor ſur tiel leas a volunt reſerve « Iuy un anually , 
il poit diftr- per ſe rent areres ou auer de ceo un aftion de dey 
Note, he may diſtrain, 8&c. and yet it is no rent-ſe ook 
for no Fealry belongeth thereunto, bur a rent diftrai 
of common right, fo. 57. b. | 
Tenant at will is always by right, and tenant at ſuffe 
entreth bya lawful leaſe, and holdeth over by wrong... 
vide diverfitatem, / 
Note a diverfiry between particular eſtates made bF..:,, 
terretenant, and particular eſtates created by a in] wy 
as if a Guardian after the full age of the heir, contin WC 
poſſeſſion, he is not terfanc at ſufferance, but an AbJ,,;-: 
againſt whom an Afſize of Moridaxc. doth lie , 
F.N:B. 196. ard 


jtho! 
the 
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Set. 73- wil 


f ?Erantes per Copie de Court- Roll ont uſe dai. terres Offfhin 
eux OF a lour heires in fee, fee taile, ou a terme drop 
&c. a vwunt le ſnr. ſolong; le cuftome del Manor. ifiet 

Fundum veteres aut ex ſcripts qui Bockland ; aut ſine| 
to qui Folkland dicebatur, poſidebant. 

Curia, Court isa place where Juſtice is judicially admi 
ſtred, and is derived « cxra, quia i curiis publicis curarp x, 
bant. Court Baron, fo called of the Baron who is Lorlff 3 
the Manor, fo.58.4. or for that it hath relation to the Fiſldte: 
holders. | 

As there may be a Court Baron of Freeholders one 

witil 
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ithout Copiholders, and then is the Steward the Regiſters 
d there may be a cuſtomary Gourt of Copiholders only,&c- 
en is the Lord or his ſteward the Judge. | 
And when the Court Baron is of this double nature the 
Four Roll 'containeth as well matters appertaining to the 
xſtomary Court, as to the Court Baron. | 
Manerium dicitur a manendo (ecundum excellentians ſedes map - 
.  @ fixa & ſtabilis. Et ſciendum eſt quod Manerium porertt &jfe 
"Fr /c ex pluribus edificits cradjuvatum five vills & Hamletls 
NS Bfacentibus. Poterit etiam eſſe Manerium & per ſe & cum plurt- 
 villis, & cum pluribus Hamletis adjacentibus, quarum nullum 
Wc: poterit Manner. per ſe,ſed ville (ue Hamletteypoterit etiam ef « 
per ſe Manerium Capitale, t& plura continere ſub ſe Maneria 
Þ! Capitalia, & plures villas &r plures Hamlettas quaſi ſub un; 
epite, aut dominio ſuo. BraR.loqe f0.212- 
Tenant for yeares, Tenant by Statute Merch.Staple,Elegr, 
ardian in chivalry, &c. who are not properly ſeifed bur 
fſefſed, are dozw1%i pro iempore, not only to make admit- 
nce, bur ro grant voluntary Copies of ancient Copihold 
ands which come into their hands. Fo,58. b. 
And in ſome ſpeciall Caſe an eſtate may be granted by 
Bopy, by one that is not dominus pro tempote, &c. As if the 
ord of a Mannor, by his will in writing, devifeth thar his ex- 
utor ſhall grant the Cuſtomary Tenements of the Man- 
or according to the cuſtome of the Mannor for the pay- 
ent of his debrs, and dieth, the executor having no- 
ning in the Mannor, may make grants, &co ( onſuetudo, 
roperly ſignifieth a cuſtome, as here, &c, But legally it lig- 
F herh alſo Toles, Murage, Pontaze, Cc 


1th, 
\cce 


F Seft. 54, and 75. E 


$ £: tiel Tenant ne poit alien ſaterieter fait, oc. Fo.5g. 4: 

"F Bur when a man hath but a right to a Copihold, he may 

Fcleaſe it by Deed or by Copie, to one that is admitted Te- 

ant de fatto. 1.4.25.b.-Kite &* Queinton. 

Foriifacere i.e, extra legem ſen conſuetudinem ſacere, to = 4 
EK enmng 
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$0 Tenant by Copy. 


thing againft or withour Law or Cuſtome, 2nd that legally{der 
called a forfeiture. | 

S: tiel tenant voit alien fa terre @ un aut. if covient, Oc. de ſul te f 
render les tenements en aſc' Conrt,oc. en le maine le fegnior al lf ten 


celuy que at awvera le late. hk C 
ls nont auter evidence concernant lour texements , forſquell 4.d 
Copies des Rolles de Court, pir 


Of fines dae to the Lord by the Copiholder , ſome be lyhy 
the change or alteration of the Lord, and ſome by tive 
change of che Tenant 3 the change of the Lord ought tolfals 
by the AR of God, otherwiſe no fine can be due, but byt 
change of the Tenant eicher by thea& of God, or by © 
Ad of the party a fine may be due. Of fines taken of Co 
holders, ſome be certaine by cuſtome, and ſome be ince 
tainezbur that fine though, it be ?zcertus, yet muſt itbe 74) 
nabils. Fe.59 b.Fide, &c. 

The Lord ofa Mannor is deſcribed by Fleza, as he oup 
to bein theſe words. Fleral:b.2.ca.5%.8 71. 

In omnibus autem ef ſupra emnia di'cet quemlibet dom 
'werbis efſe veracem, & in operibus fidelem, deum & juſtitian 
mantem, fraudem & pe-catum odientem, voluntarioſque,nalm \ 
los, & injurinſos contemnentem , & apud proximos pretatem u Sch 
tymq; m'tibilem + plenum, ipſius enim intereſt potius con cie1 
geam viribus xti, proprioue arbitrio : nm eujiflubet voluntdſ ariu 
Juvenis mencſtrail; we! adulatoris, fed juriſyeritorum vin vis 
fidelium & haneflarum, & tn pluribas expertorim confelio tf bet! 
favercs Quit br? ſibi vult diſponere &% familia ſue, ſcire will . 1 


executioncm terrarum ſuarum, neceſſarium erit , ut perinde ſa vir 
quantitate ſuirum faciltatum, & fintm auuuarum expenſarill deft 
Due omnia diſtinite ſeribantur in membranis,ut perinde (ag cha 

Ks vitam ſuim diſpoaudt & f aciliys convineat mendacia comply qui: 
rIOrum. ere t 
atr, 

If by cuſtome, Copihold may be intailed, the ſameIſery 
like cuſtome by ſurrender may be cut off. wt, 


Some have holden that there was a Formedon in the difed tim 


Tenant by Copy. $3 
ally{der at the common law. 10. E.2, Formedon $5. &c. | 
Si le ſignior oufta tiels tenauts,&c. 11s nont aut remedy, ſorſque 
de ful de ſner a /our figntors pet Petition ; car auterment 10s ne ſerrent dits 
",4l i tenants a volunt le Sergnior, CT ec. Mes le Seignior ne vole enfreind 

þ Cuſtowe que «ſt reaſonable ex tiel caſe. Mes Brian. H. 21. E. 
quell 4.dit que, ſs tick tenant per le caſlome paiant ſes ſerwnces ſoit ejefl 

fer {e Sergnior, que i avera attion de tins, vers luye Et ifſint Dan« 
be by M7 k.d.q.dit,que le tenant per le cuſtome & cibien mberner da- 
by tf ver ſor! £27 ſolongue le cuſtomey come ceſly que ad:franktenement 
t tolY al comon ley. 


'CAP.X 


Tenant per le verge. 


Sect 78. 


Uſtome que neft pas encounter reaſon poit bien efty.admit 
ſeneſchallus is derived of Sein an houſe or place, and 
mu Scyaic. an Officer or Governourz ſome ſay that Sex isan an- 
ron cient word for Juſtice , fo as Seneſchall ſhonld fignifie Offici- 
Vat arius juftitie, In this place ir fignifiech an Officer of Juſtice, 
3/0 viz. A Keeper of Courts, &c, &lera. Hb, 2 £4.66, Deſcri- 
bech his Office at large moſt excellently. 

 Provideat fibi Domus de Seneſchallo circum{peflo & fouel;, 
de ſ@ viro provido & diſcreti & gratioſoghumlizpudice. pacifico & mo= 
arif deſto, qui in legibus coſuctudinibuſque provmere et officio Seneſ= 
ſag chalcie ſe cognoſcat et jura domini fu in omnb +s teneri afjedtet, 
quiq;, ſubbalirugs domini in ſuis erroribus et ambignis tciat inſiru- 
ere et dicere, queque egenis parcere, et qui nec prece vel pretis velit 
atramite Iufticie deviare, et perverſe judicare , cujns nfficrums 
eft,Curias tenere Maneriorum et de (ubſl: aftionibus conſuetudinumy 
ume| ſetuiciorum, reddituum, ſet” ad Cur, Mercata, Molendina dowu- 
q w, et ad viſus francplede : aliarumq; libertatum domino pertinen« 
| 


(1140s nquirat, KC, 


E 23 | $(cts 


—_ 
mt 
ay - 7 _— - 
"2's - ok ped 
PT oo rn rr ene iy neon ng 


$2 T enant per le verge. 


Seft. 99. 


Ballivus, Baylife ſignifieth a ſafe Keeper, or protedo 
Prefectus or Prepoſitus, Reve, hgnifieth a diſpoſer or direc 
Vide Fletalib-2. cap. 67. Where he treateth of the Office( 
the Baylife. And cap. 69. Of the office of the Reve,( 
Yeeve, C&Cs ky =3 

Ballious autt Cujuſcrnq; Maneris eſſe debct in verbo vera 
& in opere diligens & fidelis , ac pro diſcrets appruatore coge 
plegiatus er clericus,qu de communioribus legibus pro tanto officy _ 


ſufficienter ſe copnoſcat , & quod fit ita juſtus ,quod ob vindiitt 
ſeu cupiditaters 29M querat verſus tenentes demini nec altos, W& 


Prepoſitus autem tanquam appruatr & cultor optumus,8c.D 
wino vel ejus Seneſchallo palam debet preſentari cut injuntat, 
officium illud indilate, non ergo fit piger aut ſomnolentus ſed effi 
citer & continue commodu domini ddipſct nitatur et exaraie, 


Sef. 80. &Cc. 81. 

Whatſoever is not againſt reaſon may well be admitte 
and allowed. This is nor to be underſtood of every uw 
learned mans reaſon, but of artificiall and legall reaſon wa 
ranted by authority of Law. Lex eft ſiemma ratio Fo.62.4 


S'(F. 81, £2,83, &c. 

Tenant per le Cuſlome, &c, ſont appeiles tenants per hay t.= 
renure,pur cco que ils nont afſc' irankrenement per le cont| 
del common ley. Tiel tenant en aſc” lieux doit repaire melf,,,t 
ſons, &c. Auxi il ferra fealry- Mes tenant a volunt perlh;s 
Common ley, nemy ; & ti ric tenant que eft ejus per Leagn 
al Comon ley mor. & fon heire enter, le leffor avera aRidfig;e 
de trns. eniis. luy ; auterment eſt de'tenant a voJune perf x 


. Euſtome,&c+ Vide Diverſirart, &c. mai 


Conſuetudo Mancrii eft obſervanda, But iff there be no Cf 4g 
ſtome to the contrary, walt either permiſſive or voluntary of ;cy 
Copiholder, is a forfeiture of his Copihold. The doing} þ 
fealry by a Copiholder , proveth thar ſo long as he obſer 7 
the cuſtome of the Mannor and payeth his ſervices, he halff ye 
a fixed eſtate» ide Cooke Report-lib.4.f0.21,22,23:KC, 


Fins libri primi. 
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eff Homage. 


Sef. 25. 


WEISy Omagceſt ie pluis honourable ſervice, et le 
( pluzs humble ſervice de reverence, que 
franktenant poit faire a ſon Seignior. 1. It 
is moſt honorable, &c. For, honour plus 
& in hanorante, quam in honorato. 2+ Ir is 
pul humble de reverence, for the Tenant 
when he doth his Homage is, diſcin(us. 
MUBnudo capite. Ad pedes domini ſuper genuaprojetus. Am- 
2 Fbas manus vinEtas inter manus domini porrigir. 8 per verba 
yomni ſupplici veneratione plena, he ſa!th, jeo deveigne vo- 
ai fire home, $&c. 
IS Debet quidem tenens * manus ſauas utraſque ponere inter 
manus utraſque doinini ſui, per quod fgnificatur ex parte 
VF domini proteRio, defenfio, & warranria z 8 cx parte tenentis 
' Of reverentia & ſubjeciio. Fo. 65. a. 
yz Homagium ligeum, is due to the King onely. 
IF The King is foveraigne Lord , or L. paramount, either 
ny mediate or immediate of all = every parcell of land "—_ 
3 ue 
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$4 Homage. 
the Realme 3 for all the Lands, &c- Were originally deriwAbbi 
from the Crowne 18.E.3. 35. beca 
ſrem videndum eſt quis poteſt homagium facere.Sciendi 
eft quod quilibet liber humo tam maſculus quam fzmir 
Clericus & Laicus, Major & Minor, dum ramen ele! in] 
iſcopos, poſt conſecrationem hom. non faciant , quicquiſand 
| now ante, ſed tanrum fidelitarem. Conventus autem hyfflife 
minum non faciet de jure ficur nec Abbas , nec Prior, {ſhop 


A 


- quod tenent nomine alieno ſc. nomine Eccleftiarum. Mirnj T 


Caps1.S.2 & ca.z. Set 1 & 2, Fo.65h. * que 
Nil fine prudenti fecir ratione vetuſtas. Fo.65.4. |. -'D 
Nunquam profpere ſuccedunt res humanz, abi negliguj nels 

tor divinx. Fol. 64. b. hel 
Sex horas ſomno, totidem des legibus zxquiss k 

Quatuor orabis, des Epuliſque duas. ſe & 
Quod lupereſt ulcro ſacris Jargire camenis.s = 
Seff.86. and Set. 87. 1 


Nota, in old Bookes and Records, the Homage whichfi tha 
Biſhop, Abbor or other man of Religion doth, is called be 
alty,for that it wanteth theſe words(cieo deveign wvoſtre hom 
Bur yet in jadgement of Law it is Homage, becauſe he ſail} - 
I doe to you homage, &c: And fo of a woman» 

Argumentum ab inconvenienri plurimum valet in lege, 

No folum quod licet, ſed quid eſt conveniens eft conſid 
randum, nihil quod eſt inconvenien: e licitum- 


Sedt 89. & 9o. 


Nu fer. homage, mes tie! que ad eſtate in fee ſimple ou en 
taile ex ſon drt dem. ou en droit dun auter, 1 

Ss un home ad ſeverall tcnancies queux il tient de ſever 
ſeignieurs per bomage , donques quait il ft. homage a un ﬆ te 
ſe.gnenrs, il dirra ea le fine de ſin homage fait, (alve la foy} m 
3do doy a nature ſeign:eur le Roy & a mes aw'ers ſeignieurs. 

Non Gorporation aggregate of many perſons capable, ſu pi 
dc homage z becauſe thar homage muſt be done in perſa vi 
aud a Corporation &c, cannot appear in perſon, But a} þ 

| : Abte 


y 


Fealty. &5 


þbot in nature of a ſole Corporation ſhall do homage ; 

Sbecauſe the Covent are all dead perſons in law. Yide Oc, 

ndaf9. 66. b. * (ib.4.11. {.7.10, 

-min} Coutra xegantem principia nou eft difÞutandum. 

inf} A Parſon or Vicar of a Church that hatha qualified fee, 

cquigand yer to many intents upon the matter bur an eſtate for 

m hiflife , can neither receive homage nor do homage, as a Bi- 

r, ſhop, &c+ that a fee abſolute may. 

fire} Tenant per le Curteſie 8c. ne ferre homage &c. per ceo 
que i! adong) nad eſtate forſqz per terme de vie. Et Notay 

He that cannot receive homage in reſpe& of the weak- 
ligufj neſs of his eſtate in the Seigniory, ſhall not do homage if 

he hath a like eſtate in the tenancy, 0. 67. 4. vid. lib. &c. 

Primogenita filia tantum faciet homagium Domino pro 
ſe & omnibus ſororibus ſuis. Qnia omnes ſorores ſunt quati 
unus hzres de una h#reditate, 14 H 3. tit. Prerog-5. 

Every tenant in common ſhall do ſeveral ſervices. 

If homage be parcel of a Tenure, it is a preſumption 
ud that the Tenure is by Knights ſervice, unleſs the contrary 
dif be proved. 
ont 
ail} —— — 


pe, CHAP. II. 


Fealty. 


; Sect. 91, 92, $3, and 94, 
R_—_ for years ſhall do Fealty, Litrl. fo. 29. #4. 132, 
Scjiendum eſt quod non per procuracores nec per li- 
teras fieri poterit homagium, ſed in propria perſona tam do- 
mini quam renentis z capi debet 8 fieri. Bradt. ltb.2. fo.. 
Mes le Seneſchal del Court le Scignicur ou Baylife poic 
purender fealtie pur le Seignicur. Item tenant a terme de 
he ferre fealty & encore il ne ferre homage, $76 vide divers 
arem. 


er 
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Po E ſcuage; | 
The tenant muſt do fealty in perſon, becauſe he muſt bKMeve 
ſworn unto it, and no man can ſwear by the Common Lajg b. 
by Attorney or Proctor, fo. 68. as | Tote, 
Whoſoever is above the age of 12 years, is to take i 
Oath of Allegiance, and he is to be ſworn in the Tourng 
unleſs he be within ſome Leet, and then in the Leer. 


Cun4aP. HL, 


Eſcuage. 


Se. 95. 


Cutagium (id eſt) ſervitium ſcuti. 
Nomina f} neſcis perit cognitio rerum- 

Byafton faich, Item ſcutagium dicitur quod ralis praftat 
_ ad ſcutum quod affumitur & ſervitium militan 

01.68. b, 
: Every Tenure by Eſcuage is a Tenure by Knights ſerviaſþ 
Sed non E converſo, Bur note kere the wiſdom of Antiqui 
Manult enim princeps domeſticos quan ſtipendiarias bellick ajj 
mere cafbus, lib. rub. 

Quant le Roy fait royall voiage en eſcoce &c. donque 
que tient per un fee de Chivaler 8&c- covient erre oue le R( 
per 40. jours, bien & convenablement array pur le gueri 
& ſic de cxreris Yec. | 

In the ancient-Treatiſe De mods tenendi Parliamemntum tt 
pore Reg Edw. filii Regis Etheldredi, it appeareth, 
Comitatys (to wit) an Earldom conftat ex viginti feodis uni 
militzs, quoltbet feado computato ad viginti libratas, Bai 
conftat 2x 13: feodis, & 3- parte unius feadi militis ſecund 
eomput' predifiam ;, unum feodum militis conflat ex terris Pi 
vUYeni um 201. fol.79. a. | 4 

__ A miurquiſdome conſiſts of the Revenue of two Baronie 
thich amount to800 Marks, And a Dukedom confiſts 
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| Eſenages 37 


ſt kMevenues of two Earldoms, viz. 800 pounds per avxme, 


b, 
bh That the relief of a Knight, and all above him 
e thikh be noble, is the fourth part of their yearly revenue, 
urneſf a Knight $5 1. which is the fourth part of 20 I. &c; 
ward the eldeft Son of King Edw.3. called The Black 
xe, was the firſt Duke in England after the Conqueſt ; and 
et Vere Earl of Oxford in the reign of R, 2. was the firſt 
quis, Et Domiaus de Bellomonte was the firſt Viſcount 
ated by King H. 6: 
\ voyage Royal is not onely when the King himſelf goeth 
ar, as Litileton here ſaith, but alſo when his Lieute- 
it, or Deputy of his Lieutenant goeth. 
ethat holdeth by Caſtle-gard or Cornage, holdeth by 
iphts ſervice, and yet he ſhall pay no Eſcuage , becauſe 
oldeth not to go with the King to War. 
Sir Richard Rockeſtey Knight did hold lands art Seatcy by 
fatifrgeanty, ro be vantrarius Regis, the Kings fore Footman 
rarſſien the King went to Gaſcoigne, donec per uſus fuit pari [0- 
rum precs 4d. that is, until he had worn our a pair of 
Wes of the price of four pence. 
J And this ſervice being permitted to be performed when 
hive went to Gaſcoigne to make war, is Knights ſervice. 
e M ancient Record, Rgt. «e finibus Termino Mich, 11. 
veeſiy. 2. 
Ro If the tenant peravaile goeth with the King, it excuſeth 
nl the means &c. For one tenancy ſhall pay bur one Eſcuage, 
NB. 83, 84 0 | 


4 Sef. 96. 
 Albcir the Tenure is, That he which holdeth by a whole 
nights fee ought to he with the King, &c..to do a corporal 
rvice, yet he may finde another able man to do it for 
lim But it may be objeRed, That in ſome particular caſes 
Fe tenant might finde a man, bur not when he himſelf is 
e@ble without all excuſe or impediment. To this it is an- 
vered, That [afiezs incipit « fine And the end of this ſer- 
f VICE 


38 | Eſcuages 


vice is for the defence of the Realm, and fo it be dc 
an able and ſufficient man, the end is effeted. 

2. Seeing there are ſo-many juft excuſes of the 
it were dangerous, and tending to the hindrance of 
ſervice, if theſe excuſes ſhould be ifluable,Multa in jwe 
211 contrd rationem difÞ utandi pro communi utilitate inti 
ſunt. 

3. Both Littleton and the book in 7 E4.3. giveth thy 
nant power, without any excuſe to be ſhewed, to find 
able and ſufficient man, and oftentimes Jure publican 
wato promiſcue decidi nom debents 
: Prepoſicra leftio, & preproperapraxis, are enemies tok 
Ng, j0- 70s Ve 

Ceflante ratione legis, cefſat ipſa lex. If Mayor 
Commonalty convey over their lands holden by Ki 
ſervice to any natural man and his heirs, now Homage- 
&c. belong to the Tennre, &c. 

Note, That every Biſhop in Ezglayd hath a Barony, 
that Barony is holden of the King iz Capite, and yeaſt 
King can neither have Wardſhip or relief. 

Nemo militans Deo implicerur'ſecularibus negotiis. 

Ferdwit in Saxon' fignificat quieranciam murdri ine 
citu. Worſcot ſignifieth, Liberum effe de oneribus armg 
f0-71. a. Fleta lib,1. cap.42. | 

Miles hzc tria corare debeat, corpus ut validiflimut 
perniciohfiimum habeat, arma apta ad ſubira imperia,c 
Deo & Imperatori curz efſe. Linus, 

Sapiens non ſemper it uno grady, ſed una via, non ſe 
tat ſed aptat. Qui ſecundos optat eventus, dimicet arte 
caſu. In omni conflicta non tam prodeſt mulcirudo q 
virtus. Fegetius- 

Eft optimi ducis fcire 8 vincere, & cedere prude 
tempori. Multum poteſt in rebus humanis occaſio, pluci 
in bellicis. Polibius. 

Quid tam neceſſarium eſt quam tenere ſemper arma 
bus ceQus effe poſſis* Pegetins. 
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Concerning the point in Law demurred in judgement 
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Eſcuage. Lg 
dow 5 E4.3, here mentioned by Littleton , The Law account- 
Fkthe beginning of the 4o days after the King entreth in- 
© telhe Forrein Nation, for then the War beginneth, &c. 
*e Np &ec. 
JuweFhe knowledge of the Law is like a deep Well, out of 
mich each man draweth according to the ſtrength of his 
underſtanding. And as the Bucker in the depth is ceſi- 
Wirawn to the uppermoſt part of the water (for xullum ele- 
di-um iz ſuo proprio loco eft grave) but take it from the wa- 
ca af it cannot be drawn up but with great difficulty ; for al- 
t the beginnings of this ſtudy ſeem difficult, yet when 
to l$Profefior of the Law can dive into the depth, it is de- 
rful, eafie, and withour any heavy burthen, ſo long as he 
yoo himſelf in his own proper element. Juſticiari de baxco, 
Kih, Communa placitanon ſequantur Cut” noſtram ſed teneantur 
geFuliquo certo loco. Mag. Charta. 
He which demurreth in law, Moratur, or Demoratur in lege. 
tters in law are decided by the Judges, and matters in 
al by Juries- Now as there is no Ifſue npon the fa&, bur- 
ten it is joyned berween the parties 3 ſo there is no De- 
Ire . law , but when it is joyned, &c. Vide & quere, 
71,0. 
ay In ſome caſes a man ſhall alledge ſpecial matter, and con- 
ide with a Demwtrre; as in an ation of Treſpaſs brought 
LS. for the taking of his Horſe, the defendant pleads 
Wat he himſelf was poflefſed of the Horſe, until he was 
y one 1. S. diſpotſetſed, who gave bim to the Plaintiff, &c. 
e Plaintiff ſaith, That 1. S. named in the Barre, andI. S. 
Plaintiff, were all one perſon and nor diverſe; and to 
We Plea pleaded by the Defendant in the manner, he de- 
urres in Jaw, and the Court did hold the Plea and De- 
deÞurrer good, for without the matter alledged he could not 
rieflemurre. Now as t ge may be a demurre upon Counts 
nd Pleas, ſo there may be of Aid Prior, Voucher, Reſceit, 
uGVaging of Law, &c. Therc is a general Demurre, that is, 
ewing nocauſe z and a ſpecial Demurre , which ſheweth 
gc cauſe of his Demurrer. Alfo there is a Demurre upon 
pleading, 


” o "At 4 
-: #0 5 


© 
D hr > 7 wait 
y TR Ia # 


f 
»: 0 WY 
"> 


90 Eſcuage. 
pleading, &c. and there is alſoa Demurre upon Eyii 
vide lib, fol. 72. 4. A" re 


Set. 97,98, 899. = 
No Eſcuage was affefled by Parliament {ince they, 
year of the reign of Edw. 2. fol.72-b. wy 


Quemadmodum incertitudo ſcuragii facir ſervitiuf - 
litares ira certirudo ſcutagii facir ſocagium. bh 
Si home parle generalement deſcuage , 1 ſer entend}; 
deſcuage noncertaine que eſt ſervice de Chivaler, ,.,; 
eſcuage trait, a luy homage, & fealty, car fealty eſt inf... 

a cheſc' maner de ſervice forſq; a le renant in Frankalm 
Verba equiyoca & in dubio poſita intelliguntur in dy 
& potentiori ſenſu. | lare 
Tenure 7z capite ex vitermini, is a Tenure in Groliſte 
it may be holden of a ſubje&, bur being ſpoken genaſſe, 
it is ſecundnm excellentiam, intended of the King, forſhern 
caput reipublice, fo. 73. 4 Eſcuage can be aſlefled ondff rea 
Parliament, and not by the King, &c. hel 


See. Ione aw 


 Heo 

Les feignieurs poient diftiein per Eſcuage aſleſl. pefdar 
lament, ou ik en aſc' caſes purront au. breve le roy dirdy xt 
viconts de in les counties &c. de levier tie! Eſcuage pal Na 
Vide le Regift. Whe | 
Writs are the foundations whereupon the whole&d t 
doth depend. F7therbert in his Preface to his Nat. Br. der 
Breve ſicut regula juris rem quz eſt breviter enarratſh di 
tamen ita breve efſe debeat quin rationem && vim intentiize; 
contineate Brat, 1ib.5. fo. 413, Kc. the 
Of Writs ſome be Original, and ſome be Judicial. in? 
Alſo of Originals, Quzdam ſunt formata ſub ſuis cafMar 
& decurſu, & de communi confiliagotius regni concellſn, & 
approbata , quz quidem nullatenus murari poterint din; 
conſenſu & yoluntate eorum; & quzdam ſunt Magilin Al 
& ſxpe variantur ſecundum varietatem caſuum, factormbje 
quzrelaram, As aQions upon the caſe, which vary, Fhe | 
uſt 
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Eſcuage. 91 
brevium originalium , alia ſunt realia, alia perſonalia, 
"Umixta. Item &cc+ alia ſunt patentia five aperta, & alia 


Evid 


a, | 
thee ertain it is that the Original Writs are ſo artificially and 
fly compiled, as there is nothing redundant or wanting 
tem; of which one ſaid, That it was impoſſible to com- 
jend ſo mnch matter » ſo perſpicuouſly , in fewer 


Vitit 


Vrevia judicialia ſxpius variantur ſecundum varietatem 
orum proponentis & reſpondentis, 


Tef. 102+ 


 {reſchallus exercitus, in Saxon Mariſchatk, i.e. equitum 
J[OSiſter. Marſhal is either derived of Mars, or of Marc an 
zcvefe, which ſignifieth in the Saxon tongue a Maſter or 
forernor. | 

onely read of ſix kindes of Certificates allowed for "Tryals 
he Common Law : The firſt whereof Littleton ſpeaketh, 
ime of War out of the Realm by the Marſhal,&c. 2- In 
» of Peace ont of the Realm. As if it be alleaged in 
PelBidance of an Outlawry, That the Defendant was in Pri- 
JreY ar Beurdeauz, &c. it ſhall be tryed by the Certificate of 
Pal Mayor, &c. 2 E.4.1. b. 4 E-4-10. 2, For matters with- 
Fhe Realm, 5 E. 4-30. the Cuſtom of London ſhall be cer- 
died by the Mayor and Aldermen by the mouth of the Re- 
der. 4. By Certificate of the Sheriff upon a Writ to 
an direfted, 1c H. 10. in caſe of Priviledge, if one be a 
Vizen or a Forreiner. 5. Tryal of Records by Certificate 
the Judges in whoſe cuſtody they are by Law. All theſe 
« Fin Temporal cauſes. 6. In cauſes Eccletaftical, as loyalty 
Marriage, general Baſtardy, Excommengment, Profel- 
q z&c. which ate to be. tryed by the Certificate of the 
| Fdinary. | 
we Alloif a Subjed of the King be killed by another of his 
Wbjetts out of England, in any Forrein Country, the wife, 
» Fhe that is heir of the dead, may have an Appeal fer this 


Surther or Homicide before the Conſtable and the Marſhal, 
whoſe 


92 Knights Service. 

whoſe ſentence is upon the Teſtimony of Witneffes or : 
bate, f0.7 4. 4. vide lib. Star.1. H, 4. cap. 14.13 H.4-folgh< 
Anno 25 ELL. & c. N 


Crnare. IV. 


Knights ſervice. 


Set. 103. 


Enure per homage, fealty & eſcuage eſt a tend" 

| ſervice de Chivaler, & trait a luy, gard, man © 
reliefe. "4 -y 
Sihreditas teneatur per ſervitium militare, tu 
leges infans ipſe, & bzreditas cjus, &c. per dominunſf* 
illius cuſtodientar &c. Forteſce cap. 44+ I 
AudaReer quilibet facit quod ſe ſcire non diffidit, F< 
Amongſt the Laws of St. Edward the Confeflor, itif L 
provided, Debent enim univeifi liberi homines 8c. | Ko 
dum feodum ſuum, & ſciendum tenementa ſua armaſi 1 
& illa ſemper prompra conſervare ad tuitionem regni, if ©, 
vitium dominorum ſuorum juxta przceptum dominilf©* 
explendum & peragendum, Lambert fo. 13s. 4. 7 

And William the Conqueror confirmed that Law, &þ: 

And therefore if after the Lord hath the Wardſhip 
body and land, the Lord doth releaſe to the Infant his 
in the Seigniory, or the Seigniory deſcendeth to thel,,* 
he ſhall be ont of Ward, &c. for he was in Ward ini 
he was not able to do thoſe ſervices which he ought tof}, 
his Lord,which now are extin&, 8 ceſſanre cauſa, ceſſa] 
tum, fol.7 6. 4. 

Regularly there be fix incidents to Knights ſervicy ' I 
Two of Honor and Sabmiffion, as Homage and Fealtyh,.. 
four of Profit, as Eſcuage, Ward, Marriage and Relic, 

Alſo there be other incidents to Knights ſervice bt 


* 


| Knights ſervices 93 
= rje385 07d Pet faire fit? Chivalrer, and aid per file marier, &c. 
nl, elevium is derived from Relevare; Quia hxreditas quz 
"ns fuit per anteceſſoris decefſum, relevatur in manus he- 
m, & propter fattam relevationem facienda erit ab hx» 
quzdam przſtatio quz dicitur relevium, 87atF.1ib. 2.ca. 
.84. By cuſtome the heires of him that holderh in So 
> may be ina word. * By the common Law the heire 
[not be in ward, unleſle he claime as heire by diſcent. 
Libr. 
n many Caſes the heire ſhall be in ward , albeit the Te- 
it dyed not ſeiſed, &c, Nor in the Homage of the Lord. 
ut if one levy a fine executory ( as ſur grant and render) 
&« man and his heires,and he ro whom the Land is granted 
# rendred, before execution dieth, his heire being within 
entreth, he ſhall not be in ward. for his anceſtor was ne- 
& * tenant to the Lord. Vide, &c. 

\Mif the difleiſie die his heire being within age, the Lord 
have the wardſhip of the heire of the body of the dif- 
ſee 3 and if the diffeiſor dieth ſciſed and his heire within 

ue, the Lord may ſeiſe the wardſhip of his heir alſo, and of 

& Land alſo, &c ide, &c. | 
For the eaſe of the heire, and for avoiding of danger, &c. 

, Fe heire for the moſt part (after his full age) ſuerh our a 
fall livery , which containeth a beneficiall pardon, &c- 
. 77.4, Vide $ quzre. 
,.4 A common perſon ſhall have nothing in ward bur that 
, Michis holden of him. Burthe King by his Prerogative 
! Fall not only have ſuch Lands, &c. which the heire of his 
nant by Knights ſervice in Capize holdeth of others, bur 
. F< inherirances alſo as are nor holden art all of any , as rent 
pes, rent ſeck, Fayres, Markets, Warrens, Annuities,&Ce 
6-78.4.Stamsf.pr. Fo.8. * | 
The Law is changed, fince Littleton wrote in many Caſes 
. q*th for the marriage ef the body , and for the wardfhip of 
al -ands, and a farre greater benefit given to the Lords, 
lit "the common Law gave them, and ſome advantage gi- 
- þ$2 tothe hires, which before they had not. ; 
S 


94 Knights ſervice. | 
As if the Father had made an eftate for life or a gj 
taile of Lands holden by Knights ſervice to his eldeſt $g 
or other heire apparant within age, the remainder in Fq 
any other, and dyed,the heire ſhould not have been in \ 
for chis was out of the Stat. Merlebyidg : But at this dy 
heir ſhall be in that caſe in ward for his body anda third 
of his land. So if the Father had infeoffed his eldeſt$ 
within age and a ſtranger,and the heires of the fon,and 
the ſon ſhould have beene out of ward ; bnt at this day 
ſhall be in ward for his body, and for a third part of his 
ty. Fo.7 8.4. Vide, 8c. | 
The benefits that grew to the ſubje& by atts of Parliar 
were, that Tenants in Fee ſimple, might deviſe their 
in ſach manner and forme, 8c- Alſo rhat the Father! 
infeofte his eldeſt Sonne or other heire lineall or colla 
holden by Knights ſervice,and two parts of the Land ſhi 
out of ward. Lib.8.fo.83.8 fo.163- | 

And both the Statute of 32. and 34. H. 8. Concet 
Wills and Wardſhips are many wayes prejudicial t 
heires: as, if Tenant by Knights ſervice make a Feofi 
in Fee to the uſe of ſyis wife and her heires, or tothe 
a younger Sogne and his heires, or wholly for the payl 
of his debrs, In theſe caſes although nothing at all d 
- Lands ſo holden deſcend to the heire, bur he is difherite 
the @me, yet his body ſhall be in ward. 

In fatto quod ſe hahert ad bonum & malum; magisde 
No, quam de malo lex intendit. Lex intendit vicinll 
Cini faQta ſcire- Nulla impeſſibilia aut inhoneſta ſunt pi 
menda, vera tamen & honeſta, & poſſibilia. Lex (ſel 
ntendit quod rationi convenite By mtendment of La 
heire is not able to doe Kinghrs ſervice before his full ap 
21, yeares, and therefore hath a gardian, &c. 

A woman hath ſeven ages for ſeverall purpoſes appol 
to her by Law : as, ſeven yeares for the Lord to hai 
pay file Marr. Nine years to deſerve Dower, 12.years t0 
ſent to marriage, umtill 14. years to be in ward, 14- ye 
wo be out of ward, if ſhe attained thereunto in the ll 


| Fealty. 95 
'. {Þ her anceſtor ; 16: years for to tender her marriageifſhee 
- OIL OB under the age of 14, at the deathof her Anceſtor, and 21- 
deft & yeares toalienate her Lands , goods and Chactells. Fo. 98.6. 
r ink, 35-H.6.40, Braft.l.2.c.37. | | Rs... 
enin'g 4 man alſo by the Law for ſeverall purpoſes hath divers 
This Fl ages aſſigned unro him, + vi3. 12. yeares fo take che oach of 
a Allegiance in the Torn or Leet. 14. yeares to conſent to 
1deſt$ marriage, 14. yeares for the heire in ſocage to chule his gar- 
n,and tian, and 14. yeares is alſo accounted his age of diſcretion. 
his da 15 years for rhe Lord to have a: pur faire fits ſhivaler: un- 
of his der 21. to be in ward to the Lord by Knights ſervice : under 
14 tobe in ward to guardian in ſocage : 14. tobe our of 
ward of Guardian in Socage , and 21. ro beoutof ward of 


Parliat 


their Guardian in Chivalrie, and to alien his Lands, Goods, and 
ther! Chattells. 34. E-1.St. 3.F.N.B. 202. % 
* cola © Bur put caſe the Lord cannot have the wardſhip of the 
and "Fl the Land, as if rhe Lord before the age of 14. grant over the . 
D wardſhip of the body,the grantee cannot have the rwo years 
- ONCEME becauſe he cannor hold over the Land, and the Lord whick 
ctall Ul hath che wardſhip of the land only \} ould Joſe the benefit of 
Feofit the two yeares becauſe he hath che lands onely and cannot 
o thei tender any marriage, therefore in this caſe the heire female 
© PAYS ſhall enter into her land at her age of 14. yeares. 
t all 0 Cofanre cauſe ceſſat effeftus ; & ceſſante ratione legis ceſſat 
iſherite beneficium legla, Vide, &c. | 

, If the Lord tender a convenable marriage to the heire 
agisd vithin the two yeares, and ſhe marry elſewhere within thoſe 
VICIS two years, the Lord ſhall nor have che forfeiture of the mare 
ſunt "F riage, for the Statute giveth the two years only to make a 
ex (el tender : L7b. 6.fo. 71- Lord Dares Caſe. And if after ſuch 
f LWY render, 8c. the heire female refuſeth, then the Lord ſhall 
full 9F hold the Land vncill her age of 21, yeares, and further antill 

, B hiehath levied the value of her mairiage. Statute of Weſt, x. 

appul 3laAſſp.26. 
ro hat The render of 4 marriage to an heir female before the age 
aſs 10'Y of 14. is void (3. e. ) where the Lord may hold the Land for - 
I 4: thefaid two yeares, for then = Starute appointeth the 
| " kj CLE 


94 Knights ſervice. 

As if the Father had made an eftate for life or ap 
taile of Lands holden by Knights ſervice to his eldeſt & 
or other heire apparant within age, the remainder in 
any other, and dyed,the heire ſhould not have been in 
for chis was out of the Stat. Merlebyidg : But at this dai 
heir ſhall be in that caſe in ward for his body and a third 
of his land. So if the Father had infeoffed his eldeſt 
within age and a ſtranger,and the heires of the fon,and 
the ſon ſhould have beene out of ward ; bnt at this dai 
ſhall be in ward for his body, and for a third part of his 
ty. Fo.78.4. Vide, &c- ' 

The benefits that grew to the ſubje& by atts of Parli; 
were, that Tenants in Fee ſimple, might deviſe their i 
in ſuch manner and forme, &c- Alſo that the Father mf 
infeofte his eldeſt Sonne or other heire lineall or collay 
holden by Knights ſervice,and two parts of the Land ſh 
out of ward. Lib.8.fo.83.8 fo.163. | | 

And both the Statute of 32. and 34. H. 8- Concen 
Wills and Wardſhips are many wayes prejudicial] ui 
heires: as, if Tenant by Knights ſervice make a Feofinp 
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in Fee to the uſe of ſis wife and her heires, or tothel 

a younger Somne and his heires, or wholly for the pa 

of his debrs, In theſe caſes although nothing at all 
- Lands fo holden deſcend to the heire, bur he is difherite 


the Gwe, yet his body ſhall be in ward. 
In fatto quod ſe haber ad bonum $& malum; magis def, 
no, quam de malo lex intendit. Lex intendit vicinung, 
Cini fatta ſcire- Nulla impeſſibilia ant inhoneſta ſunt pi, 
menda, vera tamen & honeſta , & poſſibilia. Lex (ſe 
intendit quod rationi convenite By mtendment of Lan, 
heire is not able to doe Kinghrs ſervice before his full 9 
21, yeares, and therefore hath a gardian, &c. | 
A woman hath ſeven ages for ſeverall purpoſes appoil 
to her by Law : as, ſeven yeares for the Lord to hat 
paw file Marr. Nine years to deſerye Dower, 12.years toi 
ſent to marriage, umtill 14. years to be in ward, 14- yall 
#0 be out of ward, if ſhe attained thereugto in thei 


Fealty. 95 
Ther anceftor ; 16. years for to tender her marriage if ſhee 
under the age of 14. at the death of her Anceftor, and 21. 
YT yeares toalienate her Lands , goods and Chactells. Fo. 78.6. 
35-4.6.40, BraGt.l.2.c.37. | | 
. A man alſo by the Law for ſeveral] purpoſes hath divers 
-N ages aſſigned unto him, - viz. 12. yeares to take the oath of 
Allegiance in the Torn or Leet. 14. yeares to conſent to 
T marriage, 14. yeares for the heire in ſocage to chule his gar- 
J dian, and 14. yeares is alſo accounted his age of diſcretion. 
"1815 years for rhe Lord to have azd pur faire fitx Chivaler : un- 
Jder 21. to be in ward to the Lord by Knights ſervice : under 
, $14. tobe in ward to guardian in ſocage : 14. tobe our of 
\ "PF ward of Guardian in Socage , and 21. ro beoutof ward of 
EGuardian in Chivalcie, and to alien his Lands, Goods, and 
JChattells. 34. E-1.St. 3.F.N.B. 202. % 
"F Bur put caſe the Lord cannot have the wardhip of the 
"Sthe Land, as if rhe Lord before the age of 14. grant over the 
rardſhip of rhe body,the grantee cannot have the two years 
"Pbecauſe he cannor hold over the Land, and the Lord whick 
hath che wardſhip of the land only \} ould loſe the benefit of 
the two yeares becauſe he hath che lands onely and cannot 
tender any marriage , therefore in this caſe the heire female 
ſhall enter into her land at her age of 14. ycares. 
'S Cefante cauſa ceſſat effeftus ; & ceſſante ratione legis ceſſat 
beneficium legs, Vide, 8c. | 
If the Lord tender a convenable marriage to the heire 
> *Fvithin the rwo yeares, and ſhe marry elſewhere within thoſe 
"Ftvo years, the Lord ſhall nor have che forfeiture of the mare 
rage, for the Statute giveth the two years only to make a 
"Fender : Lzb. 6.fo. 71- Lord Darctes Caſe. And if after ſuch 
tender, &c. the heire female refuſeth, then the Lord ſhall 
"hold the Land vuncill her age of 21, yeares, and further antill 
, Bhiehath levied the value of her mairiage. Statute of Weſt, r. 
"Y$31:Aſſ.p.26. 
* The render of a marriage to an heir female before the age 
of 14. is void (3. e, ) where the Lord may hold the Land for 
ot faid two yeares, for then = Starute appointeth þ 
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time of tender 3 but where the Lord cannot have the wy. (1 
. yeares he may tender, &c. At any time after the age off ſe, 
and before 14. for ſo he might have done at the comm jF, 
Laws L. 6.71. Darcy. Le Seignor. naita les 2. ans apres luiffthi, 
ans, mes lou t hevre female eſt dens | age de 14.Aans nient martithy,, g 
temps de Mort ſon Anceſtor. 


See. 104. and 105, 


The time of agreement or diſagreement, when theyn 

ry infra anos nubiles, is for the woman at 12. or after, andi,.. | 
the man at 14: or after, and there need no new marriage p, 
they ſo agree, bur diſagree they cannot before, &c. Butili nn 
man of the age of 14. marry a woman of the age of 10. athtize... 
age of 12, he may aſwelldiſagree , as ſhe may , thonghi.. 
were of the age of conſent ; becauſe in contrafts of Mahi 
mony either both muſt be bound, or equall eleCtion of dif , 
greement given to both, and ſo & converſo if the woman bei. .. 
the age of conſent, and the wan under. | Fall 

Dominns non maritabit minorem in cuſtodia ſua niſi ſenaſſh,.+, 
Fo.79.b. Vide, Cc. | 


Sef. 107- and 108. 


Per le ſtat. de M107 ca 6. nul diſparagement eft,mes | 
ccluy que eſt en garde. marie deins Jage de I4-ans. & 

There be foure kinds of difparagements. I. propter wi 
animi, 2. Sanguinis. 3. Corporis. 4. propter jafturaxs pri 
legiis Vide Libr, 

Of diſparagements at large, V1de Libr. in Fo. $0.%c, 

Magnd Charta, is, Charta libertatrum ; magnum in pa 
Et magna fuit quondam magnz reverentia Chartz.- Pen, 
culoſum exiftimo quod bonorum viror. non comprobatl Fthi 
exemplo. Uſage is a good interpreter of Lawes,tF non ut. 


is an intendment that the Law will not beare it. py 
Se. 110. and 111, | 


It js in the ele&ion of the Lord, whether for the 7 t 


lue the Lord will tender a marriage or no 3 for he ſha : 


«3)il 


/ 
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ſingle value without any tender. Lib. 6.f0-76. L» Darcies 
ſe. 
If the heire male before any tender, marrieth himſelfe 
Within age, he ſhall pay bur the ſingle value of the marriage- 
6. $2.6. Ve Libr. 
He that holderhby Caſtlegard, holdeth by Knighrs ſervice 
Þut not by Efcuage 3 for Eſcuage is due when the King ma- 
jeth a royage royall out of this Realme, and the Tenant ma«- 
xcth defaulc,bur Caſtlegard is to be done within rhe Kealme, 
Wc. 1.4. Lutcrels Caſe, and 1.6, Greeories Caſe. 
 Relicfe is no ſervice, bur an improvement of the ſervice, 
Þr an incident to the ſervice, for the which the Lord may 
oy ſtreine, but cannot have an aQion of debt ; bur his execu- 
"ſors or Adminiſtrators may have an a&ion of debt, and can- 
"Mot diſtreine. PF 
A Knights Fee, confiſteth of 2 ol land, and he payeth for 
Wis relicfe for a whole Knights Fee, the 4. part of his Fee, 
&. Five pound, and ſo according to the rate. In ſome caſe 
Wic heire ſhall pay reliefe, when he was within age, at the 
Fine of the death of his Anceſtor. The Lord upon every 
my ought to have either wardſhip or reliefe. Fg. 83. b 
1/16, &c. . 
''Y Andin ſome caſe one Lord of the heire of one Tenant 
al have both wardſhip during his Minority, and reliefe at 
- Wis fall ape. Yide,Lib.&c. 

Sef. 114. 
| £ ul ſer. ingard de ſon corps a aſcii Seignior -vivatit fow pier 0 6. 
08 63 44. 
i Where the Lord hath a double intereſt in the wardſhip 
atufthe body,one as Lord, and another as Father 3 in that caſe 
ge wardſhip by reaſon of nature cannot be waived, and. 
Fine wade in reſpe& of the Seigniory. Vide lib, &c. 35.He 
$$: b7.fo.lg. Calvuins Caſe. 


SefF. 115.and 116. 


"RL eftatute de ann. 4-H.9+ ca.17.done le Gardianſhip del uſe; - 
Me del ſein in demeſne. 
FF, TY Gardian 
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Gardian en droit en chivalry eſt lon le Seignior. 6. ſeiſe 
ard de terre & de! here per cauſede ſon Scigniory.Mes of 4, 
il grant le gard, &c. le grantee eſt appell gardian en fa 


Fol.8 5. a. Br t.grant 85.Dyer 371. 381. | 

If a man make a Leaſe for yeares of a villeine, this can jea 
be done without deed, veither can the Leffee afligne it ow ge 
withont D-ed 3 becauſe ir is derived out of a Freehold th* | 


licth in grant : bur the warfhip of che body is an originſy, 
Chattell, during the Minori y derived out of no Freeholf 
and therefore as the Law createth it without Deed,ſo it m 
be aſſigned over withour Deed, the wardſhip oi an Advo 
ſon cannot be granted without Deed. Canſa qua ſupra. Vi ey 


Diverſ. | Fi 
_ ——— 
CHAP. V. - 

So0cage, ef 

Seft. 117. pal 


Mnium rerum ex quibus aliquid exquiritor nihil x hu 
cultura melius, nihil uberius, nihil dulcius, nihil | 


ro homine dignius. Cicero (ib.1. offic. Þ ore 
Uirge O Fortunatos nimwum, ſua fi bona nom þe, 
Lib, 1. Agricolas,quibus ipſa procul diſcordibus armitf þy 
Georg, Fundithumo facilem vitum juſtifſima tellus. N | 


Nolſum laborem recuſant manus quz ab a-atro ada 
transferuntur, &ce Fortior autem Miles ex confragoſo ve 
ſed mx undus, & vitidus in primo pulvere deficit. Senrlh | 
Epiſe. | to| 

In the Book of Doomeſd-y,Land holden by Knights ſemi me; 
was called Tanil:zd, and Land holden by Socage, was calf thi 
Reveland. Fo. 86.4. | =: 

Nota, that the legall fignification of (agium) in compel Te 
on termineth ſervice or duty, as Howagrums, the ſervich pai 


ſeq Sqcage. 99 
MF the man, 8c. /ide Libr, a woundy miſtake (fenum pro termi- 
4 
'F Exdonationibus autem feoda militaria, vel magnam fer- 
ous ;eantiam non continentibus oritur nobis quoddam nomen 
generale, quod eſt ſocagium. 
"F Itis a preſumption where homage is due, that the land is 
> "Y holden by Knights ſervice. 


Sea. 118, and 119, 


* Home poit tener per fealty tantum, & eſt a tener en Socage 
Ul Car cheſcun tenure, que neſt pas in Chrualry eff, tenure en + 0cage, 
& Here Littleton ſpeaketh of Terures cf common perſons, for 
grand Serjeanty is not Knights ſervice , and yer is hot a 
Tennre in Soccage, vide &c. And nore, Thar fone Te- 
nures in Soccage are named 2 cauſa,and ſome and the greater ' 
part ab efjet u. 

Socagium idem eft quod ſervitium Socz, & Soca idem 

eſt, quod caruca. f. un ſoke,ou un carve. 
As carucata terre, a plough land may contain houſes, mills, 
paſture, meadow, wood, &c. as pertaining to the plough, fo 
under the ſervice of the Plough, all ſervices of cillage or 


S 


US husbandry are included, 

WH Although the cauſe whereupon the name of Socage firſt 
| grew be taken away, yer the name remains the ſame it hath 
IT been, and is uſed to diſtinguith this Tenure, from a Tenure 
Wy by Knights ſeryice. 

Nomina fi perdas certe diſtinRio rerum perditur, 


Set. 120 and 121, 


Eſcuage certain, is not is rei werizate ſervit' ſcuti, which is 
to bedone by the body cf a man ; bur it is ſerwitizm Cru- 
mene, of money, which is to bedrawn our of the purſe,and 
thar is in eftc& a Tenure in Sacage. | 

If arent be paid for Caſftlegard , it is clear a Socage 
Tenure; bur if a ſum in groſs of other thing be voluntarily 
paid or given by the tenant, and veluntarily* received: by 


the Lord in lieu of Caſtlegard, yer the Tenure by Knights 
F 3 ſervice 
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YoO Sveage. 
ſervice remaineth, wide 1:b. 4. fo.28. in Lutterels caſe. 
as fealcy art the leaft, Sef.,122. 


Seft.123» 
If lands holden in Soccage be given to a man , 


the heirs of his body , and he dyeth, his heir within age, ti, 
next Coiin of the part of the father, albeic he be worthig; 


ſhall not be preferred before the next Cofin' of the part 
the mother ; but ſuch of them as firſt ſeiſeth the heir 
have his Cuſtody, fo. 88. a 


+ If A. be Guardian in Soccage of the body and land 


B. within age of 14 years, A. thall be Guardian per cauſſ 


ge/d. Bur an Infant &c. that is not in the cuftody of ani 
ther, cannot be Gardiar en Soccage, becauſe no Writ of / 


count lieth againſt an Infanr. 


Alium regere uon poteſj, qui ſeipſum regere non noilfflhis 0 


Brabk.lib.z. (0.38 


Minor minorem cuſtadire non debet, alios enim preſun 


tur male regere , qui ſeipſum regere neſcit, Fleta lth, 
£ap,10. X 


Hzres ſokmamii ſub cuſtodia capitaliam dominorum ul 
erit, ſed ſub cnſtod* conſanguineorum ſuorum propingy 
rum, hoc eſt, eorum qui conjun&i ſunt jure ſanguinis, | 
nan jure ſucceſſionis, ex parte quor' non deſcendit hzret 


tas, &C. 


Hereby not onely an immediate deſcent, but all poſit | 


ty of deſcent is excluded. V:de lib. fo.88. b. 


The father Guardian in Soccage muſt by law be accoun 


able to the ſon, both for his marriage, and alſo for the pt 


fics of..-his lands, which he ſhould nor if he had the cuſtod 


&c. in this caſe as father in reſpe& of nature. 


And the a& of law never doth any man wrong, fc i 


diverſitatems, 8c. | 


Guardian in Soccage ſhall not forfeit his intereſt by ot 


Iawry or attainder of Felony or Treaſon, becauſe he hat 


nothing to his own uſes but to the uſe of the heir. 4 
i ; eg'h 


| Te 
Rent ſervice is accompanied with ſome corporal ſervigth ; 


Soeapte 10, 


| Legitinia £294, as the Statute of Merlebridge, $2 Hg: ſpeak- 
th ; or pena £145, as the Writ of Account doth render ity 
kreto be underſtood ſecundum ſubjettam matcriam, that is 
ff the heir of Soccage land, whoſe lawful and' full age as to 
aardianſhip is 14 years. ; 
And as to the recital of the Statute, it is evident, That 
»WnaRion of Account did lie againſt Guardian in Soccage at 
She Common Law, vide lib. fo89. a. * 
If the Guardian receive the rents and profirs &c- and he 
xerobbed without his default or negligence, he ſhall be 
Kiſcharged thereof. But otherwiſe it is of a Carrier, for he 
kth his hire, and thereby implicitely undertaketh the ſafe 
ſe delivery of the goods delivered to him. H. 38. El. inter 
acdbefe & Curteh. | 
aY Note; it is neceffary for any that receiveth goods to be 
Rept, to receive in this ſpecial manner, wviF. To be kept as 
his own, or to keep them ar the peril of the owner. To be . 
Mkebt and to be ſafely kept is all one in law, fic vide diverſt” 
alcha 43 EliF. Southcote and Bennet. 
The Gardian en Socag- ſhall account for the marriage of the 
heir : ſo for ſo much as any man bong fide had offered for the 
Smarriage unto him. 
) : Le enfant al age de 18 yeares poit faire ſon teſtament, 
C, 
as Nyota, Executors conld not have an ation of account at 
_ Fthe Common Law, in reſpe of the priviry cf the account; 
Tf but the Starote of Weſt. '2. cap.23. hath given the ation 
Eo account ro Executors,the Sratute of 25 E.3.cap.9.to Exe- 
vg cutors of Executors, and the Statute of 31 E.3.cap.11. tO 
Adminiſtrators. 
The Gardiar'en Sorage is honnden by Law, That the hetr 
'F bevell broughc vp, and char his Evidences be ſafely kept. 


$c@,124and 125. 


Sed quere ſo apres lage de 14 aus &rc. This quzre came not 
oy out of Lztletons quiver 3 for it is evident, That after the age 
of 14 years, Gardian ex Sorage ſhall be charged as Bayliff at 
F 4 any 
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any time when the heir will, either before his age of per 

years, Or after. [1 
Gardian en Chivalry ad le gard a ſon proper uſe, & Gan E! 

dian en Socage, nad le gard a ſon uſe, mes al uſe del heireW ex 
Erfi Gardian en Socage devie devantaſc'accounr fairy 

luy al heire, de ceo le heire en ſans remedy, per ceo que nf inci 

bre. de accompt gift tenus les execur finon pur 'le 

tautſolement. 

For albeit in an action of account againſt a Guardian in 
cage 8c» the defendant cannot wage his Law, yer in reſpe 
of ihe privity cf the matters of account, and the diſchay 
reſting in the knowledge of the parties thereunto, an aj 
of account lieth not, &c. bur that is holpen by Stat 
Uide & '. fo.90.b. Rot. Parl. go. E.3.nm.123. | 

The Kings Treaſure is Firmamentuys bell, & Ornament 
pack. Nullum tcyipus occurrit Kegi. 

Prerogative extends to al] Powers, Preheminences a 
Priviledges, which the Law giveth to the Crown. Sta 
Prer. 5.10» 


S?H. 126 & 127. 128, 129. 

Le ſnr. ava del heire ſon renant pur reliefe, tant come 
ren! amount que il p:ya per an, ouſter le rent &c. 

Of corporal ſervice, ot labor or work of the tenant, 
reli-f is due, but where the tenant ho]derh by ſuch yea 
rents or profits which may be paid or delivered. '' 

 Ecleſqr. poir incontinent diftrcine per reliefe ; ſinon q 
Il ſoic rigl ſervice, que neſt donques en effe, hcome le tt 
nant rieat per nn proſe, & devie en yuer, &C- | 

For Flowers, that are frattus fugaces, cannot be kept, at 
therefore are nor to be delivered till the rime of growing 
(otherwiſe it is of corn,&c.) 


| 
) 
x ({ 


Lex ſpear naturz ordinem, non cogit ad impoſſibilia. (Ky 5 

Impuflibile eft quod naturz rei repugnat. | oy 
| t 

Set. 130, 131 & 132. £6 


1! eſt reaſon que le ſnr & ſes heires ont aſc' ſervice faitiÞuoi 
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of zF per proi & teſtifier que la terre eſt tenus de enx, fol. 


þ 


e Gillln Eſchear is a caſual profir, quod 4ccrdlit dowine ex even- 

ire. ex iniperats. | 

ty 

Ie fions, &c- 

Yinſeparable, as Fealty to a Reverſion 
or Tenore. 

here the Tenure is by Fealty onely, there is no telief 

ſelf, fol.93- 4 vide Hb. 

Mefſee per ans ferra fealty al leflor, per ceo que il tiel de 

autermenc eſt de tenant a yolunt car il nad aſc'ſure 

Sc. 

nd becanſe the matter of an oath muſt be certain,there- 

tenant at will ſhall not do fealty. | 


incidents ther 


Separable, as rents incident to Rever- 
e 
S#rwo ſorts, fl. 


q CHae. VI. 


Frankalmoiene, 


| Seft. 133. 


ar)  (<Regular, and they live under certain 
| Ru'es, and have vowed three things ; 
h F Eccleſia- -) True Obedience, Perpetual Chaſtity, 
oo Fitical per- and Wilful Poverty. 
Ws ſome be Seeular, as Biſhops, Deans and Cha- 
; pters, Archdeacons, Prebends, Par- 
| Q ſons, Vicars, &c. 
All Eccleſiaſtical perſons may hold in Frankalmoigne be 
y Secular or Regular 3 bur no Lay perſon, &c. 
By the ancienr Common Law of Exgland, a man could 
talien ſuch lands as he had by deſcent, without the con- 
it of his heir; yet he might give apart to God in Free- 
mMOogne, or with his daughter in free marriages - to his 
_w— ervant 


107 Fr anhalmoigne. 


ſervant is remmneratione ſervitii, fol 94.b. Glanville l.yſhce | 


0.4445 » ACC, 4 

Lands muſt be given to a Corporation aggregateſf 
by deed, and they have a fee ſimple without theſe hv i 
($ucceſſors) for the buay never dyes. 

Otherwiſe is it of a ſole Corporation. Burt yet out 
general rules rhe caſe of Frankalmoigne is exceptec 
there is a diverſity, when the head and body both 
ble, as Dean aud Chapter z and when one, as in caſe« 
bot or Prior and Covent. 

Ancient Grants ſhall be allowed, as the Law 
when ſuch Grants were made. 


POT EY OR Try i T7 on abs 42a. - 
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Sed. 134» 


Pecan is derived of #28, which figniſieth Ten, falffn 
he is an Ecclefjaſtical ſecular Governor, and was ana 
over ten Prebends or Canons at the leaſt in a 
Church, and is head of his Chapter. Caprtulurm re 
rum congregatio ſub uno Hecane in Eccleſia Cathedrali," 
Chapters by twofold, viz. the Ancient,and the Latex, 


ancient Deans come in, in much like fort as Bithops dot 
they are choſen by the Chapter, by a Conge de eſtier,! 
ſtops be, and the King giving his Royal afſent, thy 
confirmed by the Biſhop 3 bur rhey which are either 
tranflated, or founded, are Donative, and by the King 
ters Patentsare inſtalled, f0.9 5. 4s 
Eccleſiaſtical perſons have not capacity to take in Wf# 
fon, unleſs they be bodies Politique, as Biſhops, 
deacons, Deans, Parſons, Vicars, 8c. or lawfully ina 
rate by the Kings Letters Patents, or Preſcription. 


Sef, 134. 

Of Tenures, ſome be Spiritual, and ſome be Temp! 
and of Spiritual, ſome be incertain, as Tenures inf 
almoigne, and ſome be certain, as Tenures by Divik 
vice. Again, Divine ſervice is twofold, either Spitit 
Prayers to God ; or Temporal, as diſtribution of 
poor people. 


Frankalmoigne. 105 


le Lilce Littleton wrote, the Bookof Common Prayer 8c. is 
1; yer the Tenure in Franka)moigne remaineth, and 
i@rayers and Divine ſervice ſhall be ſaid and celebrated, 
Sy is authorized: for the change is by general conſent 
of Parliament, 2 E.6.6.1.5. & 6. CG. 1 ELc,2. where- 
every man 1s party. 
End as Litt/eton hath ſaid before in the caſe of Soccage 
$9. The changing of one kinde of Temporal ſervices 
other Temporal ſervices, alrereth neither che name nor 
S&f& of the Tenure : ſo the changing of Spiritual ſer- 
&c. altereth neither the name &c, 
ankalmoiene eft le plus baute ſervice. 
_— fuit hec ſapientia quondam 
Publica privath ſecernere, ſacia profanis. 
entſolement divine & Firitual ſervice en defit» fait per 
rc tenus en Frankalmoigne. 


Set. 136 and 137. 


, Wodiſtreſs can be taken for any ſervices that are not put 
certainty, nor can be reduced into any certainty. 
porter quod certa res deducatur in judicium. 
Wad yer in ſome caſes there way bea certainty in uncer- 
Wy : as a man may hold of his Lord to ſhear all the ſheep 
r aſtoring within his Manor; and the Lord may diſtrain for 
ng uncertainty, 7 E.- 3.38. 

Drdinarius, ſo called, Quia habet ordinariam Juriſdiftionem 
five proprio, & 701 per deputationem ; as a Bilhop, &c. 
Where the right is Spiritual,and the remedy thereof one- 
Py the Eccleſiaſtical Law, the conuſans thereof doth ap- 

rain co the Eccletjaſtical Court, fo. 96. 4. 

nd ſo where the Common or Statute Law giveth reme- 

in foro ſeculari (whether the matter be ſpiritual or tem- 

1) the conufance of that cauſe belongeth to the Kings 

poral Courts onely, &c. f0.96. b. 

here were within this Realm 118 Monaſteries founded 
the Kings of England. So all Biſhops &c. which hold 

the King by Barony , and are Lords of m—_— 

calle 


106 Fr ankelmoigne. 
called by Writ, &c. Ante fol. 83. & 69. 


| Sed. 138 and 139. 
N1hil quad eft inconveniens, eſt licitum, fol.g7. ba + 
Ir is better, faith the Law, to ſuffer a miſchief (that 
culiar to one) than an inconvenience that may pra 
many, 42 Ed.3.5. 28 E.3.395. 20 H.6.28. / | 
There is no Land that is not holden of ſome LordFoi 
ther, by ſome ſervice Spiritual or Temporal. Whe 
Nihil quod eft contra ationem et licitum. For ReaſonWant 
life of the Law ; nay, the Gommon Law it ſelf is ndfhes 
elſe but Reaſon, which is ro he underſtood of an arliffi 
perfeRion of Reaſon, goiten by long ſtudy, obſervation 
experience, and notof every mans natural Reaſon;ſWdsi 
Nemo naſcitur attifex. | | 
Newmnem oportet eſſe ſapientiorem legibus. 
Si an Abbot &rc. alien his lands holden in Frarkaln 
to a ſecular man in fee ſimple ; In this caſe, albeit the 
nor held not by fealty nor any other terrene ſervice 


onely by Spiritual ſervices, and thoſe incertain, yalſs 
pk ſhall hold by the certain ſervice of fealtyWnn 
g . a. ! 


Se.A 140, 


[1 eſt ordeigne per leſtatut Quia empt- terram fait uh 
x que nul poit alien, ne grant terres 8c, cn fee lilifffee 
ten. de luy meſme. 4 

Alienatio, licer prohibeatur, conſenſu tamen omniliffr ; 
quorum favorem profſibica eft, poteſt fieri, & quilibet rj 
renunciare juri pro ſe introduRo. 

Przſumitur rex habere omnia jura in ſcrinio peRotiiſhe. 
Diſpenſatio eft mali prohibiri provida relaxatio, urilitihy 
neceſſitate penſata, vide lib, & quere, f0.99: 4. bo 
, ws Preſcription the ſucceſſor of an Abbot may pl 

{oe (1) mor 
Sefl. x41. Wi 


N ul pout tenure terres &r6. en frankalm. forſpriſe del gra 


Frankalmoigne. 107 
heires. Here ( or) hath the ſenſe of (and) &c. For the 
cannot take any thing in the life of the anceſtor,neither 

She heire rake any thing by diſcent, when the anceſtor 
elf is ſecluded. Vide, c. As a man cannot grant lands 
File and reſerve a rent to his heirs. 15.E-4. 
hat She tenure in frankalmoigne is an incident to the inherita- 
prefiÞloud of the grantor, and cannot be transferred or for- 
] to any other- Bur ir is not an incident inſeparable, 
xd@For the Lord may retkeaſe to the Tenant in frankalmoigne 
Sthen the tenure is extin(, and he (ball hold of the Lord 
ſonSanoun by Fealty. As in Lzzel.S.139. And if the Seignio- 
s hegransferred by aQ in Law to a ſtranger, thereby the 
ity isaltered, and the tenure changed. Fo.99.b. 
atiend a Biſhop with afſent of his Chapter, &c. may give 
2n:hds in Fraxkalmorgne, to hold of them and their ſucceflors, 
cence, &c- Alwayes the Seigniory neerer to the Land, 
| wnes the Seigniory that is more remote, &c- 
11 
the Seft. 142, 
ICE 
L meſne eft renus de acquiter ſon Tenant en frankal. de Cheſe 
[ey Wnner de ſervice, que a/c" Sergnior. Paramount de luy void de- 
24d. He isalſo to aquitt. him of improvement of ſervices, 
Wihe be diftrained for reliefe,aid per file mar. &c. Alſo for 
Mt ſervice to a hundred ; but for ſuit reall in reſpe of re- 
lice within any hundred, ec. it is otherwiſe. There bee 
kinds of Acquitals. 1. An acquirall by Deed: 2. An 
AFquitall by preſcription. 3+ An acquitall by renure 3 and 
"I 5 foure manner of wayes. 1- By owelty of ſervice, for 
ice acquites ſervice. 2. Tenure in Frankalm. 3. Tenure 
iſ Frankmar. 4. Tenure by reaſon of Dower. F. N. B 
5. &c. There be fix Writs in Law maintainable before 
My moleſtation, &c.' As 8. A man may have his Writ of 
'"Wcſne before he be diſtreined. 2. A Warr. Carte, before hee 
impleaded. 5. A Morftraver. before any diſtrefle or vexa- 
$"v. 4. An eAud. quer. before any execution ſued. 5. A 
Wa clavdend, before any default of incloſure. 6. A xe 5 
” Juſt 
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1603 Homage eAunceſirel. 
Jufte vexes, before any diſtrefſe or moleſtation : andy 
called, brevia anticipantia. J 
Nota, the plaintiffe in a Writ of Meſne, may chuſef” 
proceſle at che common Law, or upon the Stature off: 
And upon procefle given by the ſaid Sratate, wiz;Sumiſ 
Attachment, and grand diſtrefſe, if the Meſne comet” 
he ſhall be fore-judged :- and the judgment is, quullF* 
meſne Yamittat ſervitia de A.(le Tenant) de tenemtis prelilif 
god omiſſo predicto,T.pre fat. R. (le Seignior. Paramomh; 
ſit attendexs & reſpond. per eadens ſeruit-per que T. tenuit, 
ifthe Tenant be not acquitred, after he hath recover}. 
Writ of Meſne, he ſhall have a Writ of Di;ſ&ringae al... 
tend. Fo.1o0. Vide, &'c. F.N.B.136. ET. 
If two joyntenants bring a Writ of Meſne, and the 
ſumon'd & ſevered , the other cannot fore-judge rhe 
for he ought ro be attendant to the Lord Paramount, 
Meſne was, and that cannot he be alone. And fo if thi... 
two joyntenants Meſnes , and in a Writ of Meſne, bil 
againft th-m, one maketh default,- and the other appli 
there can be no fore-judger. Fide Libr. & quere. | 
davghrer the $on being in vente ſa mere, be fore-judh; . 
ſhall bind the ſon that is borne afterwards 3 for heels: 
righeat the time of fore-judgement. TL 


— —— 


Cuae. VII. 


| Homage A wnceſirel. 


Seit. 143. &c. 


| Om. Annc.eft lou un tenant tient fa terre de Sh 
; per Howage,8 m. le tenant & ſes Anceſtors ques; 
ul eſt ont renus m. la terre del dir Seignior $ de ſes anceli, 
&c, de temps dont memorie ne court, per homage, &olff = 


Sy = 46rd A544 { 
He: 
, 


Homage Awnceſirel. 09 


«homage. Tiel Seignior doit garrant. ſon tenant ques 
ile implede de la terre, 8c. 


Kuxi il doir acquirer le tenant envers tours Scigniors Pa- 


ax; ley de cheſi manner de ſervice. Mes file Seignior 


pit recieve pas homage del tenant, &c. Nede-aſc' de ſes 


tors il poit diſclaimer en le tenancy quinr il eſt vouch, 
Vat ouſt Ic tenant de ſon garrantie, 


Sed. 145.) 


WE canta & talis connexio per homagium inter dominum 
"*Fnentem, quod tantum deber dominus tenenti, quantum 


1s domino, przrer ſolam reverentiam. Brad.F6.78.J lan. 


\.c4.4.. Brit.F0.170-4. - 
Dgient continued inheritance on both parties hath more 


edge. and account inLaw, then inheritances lately or 


lin memorie acquired. Fol. 101.4. 
Werantws, vouchee is either to defend the right againſtthe 


jandant or to yeeld him other Land, &c. in value,and ex- 


N ſeth to. Lands, &c- ofan eftate of Freehold, or inherr- 
Fe: and not to any Chattell real, perſonall, or mixt,ſaving 


* Wy in caſe of a wardſhip granted with warrant; for in the 


| h caſes concerning C hattells,&c. The voucher ſhall have 
Sion of Covenant, if he hath a Deed,sr it it be by parol, 


Han aRion zpon his Caſe, or an aQion of deceipr, &c. 

The proces whereby the vauchee is called, is a Summsn.ad 
Fr. wherenpon if the Sheriffe returne that the vouchee i. 
noned and he maketh default, Mag.Cape ad walentiam is 


ded, when if he make default againe, then judgement is 


K" againſt the Tenant,and he over to have in value againſt 
F'ouchee. But if the Sheriffe returne thar he harh no- 


p, thenafrer Writs of Alias, and phiries, a W-ir of /e-144- 


Wb ſu periculo ſhall be awarded, &c, and the demandanc 
F'not have judgement to recover in value, beeruſe rhe 
Wieewas never warned, Vide Libr. Foitor. Þ. 


4 
he! 
Ry 


"ea the tenant being impleaded within a particular ju- 
Won (as in Loxdon, &c.) Voucherh one ro warr. and 


eithat he may be ſummoned in ſome erher County 
| ' our 


110 - Homage Aznceſtrel. þ 
.out of the juriſdiion of that Court: this is called as d 
voucher. By the Civill Law every man is bound towſelic 
the thing, that he ſelleth or conveyeth, albeir then! 
expreſſe warrant, but the common Law binderh hit E1 
unlefle there bea warranty either in Deed, or inl$ If 
Caveat emptor,fec. 
There be three kinds of diſclaimer, 7. &. in the Teicce 
in the hloud, and in the Seignjory, F. N.B. . 197. & 
In the caſe of Komage Aunceftrel (which is a ſpecii 

canty in Law, by the authority of Liteleton) the Landis: 
rally that the Lord hath ar the time of the voucher, ii 
liable to execution in value , whether he hath them) 
cent or purchaſe, Burt.in the cafe of an expreſſe 1 
the heire ſhall be charged hnt only for ſach Lands as hk 
diſcent from the Aunceſtrel which created the warray 
N.B. Ig2» ' "= 

And note, the Lands of the youchee ſhall be liable; 
warranty, that the vouchee hath at the time of the voy 
for that the voucher is in lieu of an aQion, and in a "ll 
ze, the Land which the defendant hath at the timet 
Writ brought ſhall be liable to the warranty. Fo. 1014 

| Upon a judgement in debt, the plaintiffe ſhall na 
execution, bur only of that Land which the defendaif 
at the time of the judgment, for that the ation was bif®*® 
in reſpe& of the perſon, and not in reſpe& of thel 
Vide Lib. &c, q 


If a man give Lands in Fee with warranty, and inlfſ® 
taine Lands ſpecially tro warranty , the perſon of the if 
is hereby bound, and not the land, unlefſe he hathiti 


time of the voucher. 32.E«1.voucher 292. Sf. 


Seft. 146. Þt 
En Cheſc caſe lou le Seignior poit diſclaymer, &c.| l 
ceo poit diſclaimer en Court de Record, ſon Seignioryt 
rjadt 8 le terant tiendra del Seignior procheine Paranil 
&c. | 'F 
Meliorem conditionem Ecclefix ſux facere potempiify 


Homage Aunceſtrel. oh ITE 


d as deteriorem nequaquam; azd again, Eccleſix ſux condici. 
togiclior. facere potiunc fine contenſu, deteriorem non poſ- 
thenfint fine conſenſu. | 
h hit Expedit reipublicz ot fit fiais htium, vide fol 103. a. 
inl& If an ation of Debr npon an Obligation againſt an Abe 
For, the Abbor acknowledgeth the ation, and dyeth, rhe 
acceffor ſhall not avoid Execution, though the Obligation 
made wirhour the affent of the Covent, for he cannot 
ihe the Recovery in an higher a@ion. Et 265 judicata pro 
ritare accipitur 3 and this is bur a Chattel, 7 R. 2. tit. 


F 
l/ Hi 7o 


Li 


Seft.147, and 148. 


If the tenant make a feoffment in fee upon condition,and 
Meth, his heir performeth the condition, and re-enrre:h, 
Wc Homage anunceſtrel is deſtroyed in reſpeR of the in:terru« 
Miion of the continuance of the priviry and eſtate, 1 Much. 
WY 15 El. 

 Vou Tenant que fiſt homage al pere, ne ferre homage ai fits, 
M103. b. 7 2de le except. 4 ce rule. 


Sed. 149, 150, &c. 


I nol Fedlry eft incident a theſe? atturnment del tenant grant Ie leig- 
480) ft eraut. None (ball do homage bur the renanr of rhe 
brnc Y the Lords of whom it is holden, fil, 104.4. 8 Ed. 
ba 1827.b. * 
 2F The recovery of the ſeigniory differerh from the aliena- 
00 of the Lord, which is his own a&y or rhe deſcent of 
Meſcigniory to the heir, which is an a& in law; tor that 
a the Recovery,the ſtate of him that received rhe homage, 
Fdefeated, for it ſhall not lie in the mourh of the tenznr, 
Þ falfie the recovery which was agaiuſt his Lord, &c. for 
at the tenant had nothing therein, 8c. 
v0 If a man had made a leaſe for years to begin at Michael- 
"yas, reſerved a rent. and he had ſuffered a Common Reco- 
ani before Michaelmas, the Recoverer ſhould diſtrain for 
nt, which che leffor before the recovery could not, 28 H.8. 


wal hit 41, 01,104. b, 
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I13 Grand Sergeanty. 


The tenant ought to ſeek the Lord to do him hon} 
$&c. for this ſervice is perſonal, 8c. but rent may be pifer 
and received by oth+r ; and therefore a render of the mc: 


upon the land is ſufficient, fo. 105-a- 


RN —— — 


CHAP. VIII. N 
Grand Sergeanty 


Seft. 153. 


Rand Sergeanty, eſt lou home tient ſes terres del 
per les ſervices que il doir faire en ſon proper | 
ſou, come de porr. le banner del Roy, out ſa lance, &c | _ 

Ceo tenure en ten. per ſervice de Chivalry ; mel, 
livery paiam al Roy pur relicfe, le value (ouſter les cha 
& repriſes) des terres pur an S. 154, & 158. 

Magna Sergeanty 3 7.e. Magna Servitium : becauſe i 
greater and more worthy than Knights ſervice 3 for thi 
Rever a ſervitium Regale, and not Mil:tare, onely. © 

| This Tenure hath ſeven ſpecial properties: 1. To 
holden of the King onely. 2. Ir muſt be done whenieal 
tenant 1s able in proper perſon. 3- This ſervice is cert? 
and particular. 4. The Relief due, &c. differeth ſg 
Knights ſervice 5. Ir is to be done within the Realm. «FX 
is ſubject co neicher A:d pur faire fits Chivaler, or file muitify : 
And 7. it payeth no Eſcuage, fo.105.b 11 H. 4+ 34. Mp"! 
B. 83. ot 

There were divers Lords Marſhals of England before Þw 
reipnot K. 2. ver Ring R.2. created Tho: Moybrey DulkP4 
N-+{vk, and firſt Earl Marſhal of Enzland, per omen Cow 
Ma'''cthallt Avglie, \n Rot pat-20, R 2. 

ve aurus Regis rofpicit Keg. m & Regnum 3 And Cenſul 
gis ef! 64:21 102pub, fol. 105.4. Dyer 4 El.213. 

Where tie Grand Sergeanty is to be done to the Ro 
el 


iſe 


eff 


pe 


1 


al Pentt Sergeanty. x13 


be aiferſon of the King, or to execute one of thoſe high and 
he rear Offices, there his tenant cannot make a Depury with- 
tthe Kings licenſe, &c. But he thar holdeth to ſer ve him 
his War within the Realm, or by Cornage, may make a 
—=Spoty, fel. 107.4. vide libr. co qu. 


—_—_—_— 


CHapPp. IX. 
FF Petit Sergeanty. 
? | 
yd. Seft. 159. 


mef JEtit Serjeanty eſt lou home tient &c. del Roy, derend. 

chat al Roy annualment nn arke, on un Eſpee &c. petit 

es touchant le guerre. Et riel ſervice ne foriq; Socage 

ſe | effet : 

* chifÞilf one holdeth land of a common perſon in groſs as of 
Þ perſon, and nor of any Manor, &c. and this Seign'' ry 

ToWſheateth to the Ring (yea though it be by Arrainde tr of 


hencaſon) he holderh of the perfon of the K ag, aud nor tr 
cenite, becauſe the original Tenure was nor creared by rhe 
h inſſe. And therefore ir is direaly ſaid, That a Tenvre of 


{King in Capite is when the land is nor holden of the 
pg, as of any Manor, Caſtle, Honor , &c. but of his 
P F, VN. 

8ta, A man may hold of the King in Capit., or of his 
ore mn, as well in Socage , as by Knights ſervice , f0- 
JukeP4. 

Com 
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Tenure ent Eurgage. 


Sef. 162. 


St lon les tenants deins le Burgh ſont tenus deli 
eur del Burgh per cert rent, 8c. & tiel tent 
forſq; tenure en Socage. 
Burgh is an ancient Town holden of the King or am 
Lord, which ſendeth Burgetles to the Parliament, fo 
l.10.123- Major de Lyans. C- 
A City is a Borough incorporate, which hath, or( 
time of memory) have hada Biſhop : and though ff, 
ſhoprick be diſſolved, yet the City rewaineth z as H 
fer. Cambridge an ancient City, Mich.7.R.1.Kot,i. 
for109.b. | 

Cities were inſtituted for three purpoſes : 1. Fora 
vation of Laws,whereby every man enjoyeth his « 
peace. 2. For tnition and defence of the Kings Sil 
and for keeping the Kings peace in time of ſudden « 
And 3. for defence of the Realm againſt outward 
ward hoſtility. 

There is lex & conſuetudo Parliamenti, que quidem | 
rende eſt ab omnibus ignvrata a multiee & cogmta 7 pau 
the Mcmbersof this Court of Parliamenr, ſome bet 1 
ſcent, as ancient Noblemen ; ſome by creation, as by | 
newly creared 3 ſome by ſucceſſion, as Biſhops ; ſaflthe 
el-&ion, as Knights, Cirizens, and Burgefles, fal. 


ante Sef.2. \ 

The Joriſdiion of this Court is ſo tranſcendent, wit! 
it wakeith, eriargech, diminifheth, abrogarech, rep Hor 
and reviverh Laws, Srarures, Aﬀts and Ordinances coliffhe x 
ing marters Eccleſiaſtical, Capiral, Criminal, CommaſGthe 


vil , Martial, Maritine, &c. None can begin , 


Tenure en Burgage. I15 


xr diflolve the Parliament but by the Kings Authority. 
Ot chis Court it 1s ſaid, Que i] enim de treſgrand honor 
juſtice, de que nul doit imaginer choſe diſhonorable 
Haber Rex Gur' ſuam in Concilio ſuo in Parliamentis ſuis 
xr#fentibus Przlatis > Comitribus , Baronibus, Proceribus, 
aliis viris peritis, ubi ter minarz ſunr dubirationes judicio= 
um , & novis injuriis emer{s nova conſticuuntur remedia, 
& unicuiq) Juſticia prout mernuccir retribuetur, Pl.c.358.b.d. 
W2. 5t. c.55- fo.164. +let |.2. c.2. 

The King of Eng/and is armed with divers Counſels; as 
ot, Commune Concil: um.and that is the Court of Parliament. 
. Magnum Concilium, and this is ſometime applied ro the 
pper Houſe of Parliament, and ſomerimre our of Parlia- 
ent rime to the Peers of the Realm. (3. The Privy Coun- 
|. And 4 the Kings Councel for Law matcers, and they 

are his Judges of the Laws 


Set. 165, &Co 


Aſcun Burghs ont tiel Cuſtomie, que le puiſne firs inhe- 
Writa, &c. Conſuerudo quandog: pro lege fervaturs- in pare 
tibus ubi fueric more utenrium approbara, & vicem legs 
Wobtiner, long#yvi enim temporis uſus & conſuerudinis non 
Wilis anthoricras. Longa poſleſſio (fcur jys) paric Jus poſſi« 
dendi, & tolli; aRtionem vero domino. Bratton. 

Of every Cuſtom th re be two efiential parts, Time 
v VR out of mi-ide, and (- onrinvance and peaceable uſage with- 
Wot lawſul interruption. 
bell 1f Lands be within a Manor, Fee, or Scigniory. the ſame 
s 
{ 

[ 


by the Cuſtome of the Mannor, &c. May be deviſablezor of 
the nature of Gavelkinde, or of Borongh Engliſh, 21. Ediq- 
153.54. orherwiſe 1 it Is an upland Towne, &c. 

Nots, That iu ſpecial} Caſes a Cuſtome may be alleadged 
MSwithin a Hamler, a Towne, a Burgh, a Ciry, a Mannor, an 
pF Honour, an Hundied, and a * ounty: but a Cuſtome cannot 
FF bealleaged generally wichin the Realme, &c. For that is 
the common Law. F9.1 1 0.9.F.N.B. 122.Dier 544 By ſome 
T Cuſtomes the youngelt brother ſhall inherit. | 
G 3 Sect, 


16 Tenure en Burgage. 


SeffF.166. and 167. 

Ftem en aſe Burghs per le ouſtom. feme avera pur ſa Diner | 
touts les tenement que fucront a ſa baron, &c. And this callKov 
Fianke Banke. Here is imployed by (&c.) that in ſome phiake 
ce: che wife ſhali have the moity of her Husbands Landy, | 
long as ſhe lives unmarried, as in Gavelkind. And of Lan 
in Gavelkind a man ſhall be Tenant by the Curtelie,withe 
having of any iilſae 

In ſome places the widdow ſhall have the whole, or halen 
pun [old & cafta VIXertt, Cc. tgN.Be150. F 

Item, home poit deviſe (es terres que vi ad eu Fee fimple dei 
meſme le Burgh, &ce A deviſor per ſon Teftam. is to ſpeakel 
his Teſtament, what his mind is to have done afrer hisd 
ceaſe. Teſtamentum eſt duplex, 1. in Scrinths. 2. Nuicupatin 
ſer fine ſeriptis, The deviſec, cannot rake good+, &c. withi 
the afſenr of the Executors 3 otherwiſe is 1t of Lands devik 
by < uſtome- 

If a man hath Lands holden by Kaights: ſervice in Capi 
andlands in Socage,he can deviſe but two part< of the whok 
Bur if he hold lands by Knights ſer-ice of the K-ng, an nt 
in Capite, or of a meaue Lord, and hath alſo Linds 11 Soca 
he nay deviſe two pair: of his Land holden by Kutights fe 
vice and all his Socage Lands Yide ib e-quere Fo 111, i 

Ifa man make a Feoftment in Fee of his Lands holdenbit 7 
Knights ſervice to the uſe of ſuch perſnn an4 perſons, andaff**< 
ſuch Eſtate and eftates, &c. As he ſh+ll appoint by his will" 
in this caſc by operation of Law. the nfe and State veſts 
the Feoffar, and he i: ſeifed of a qualified Fee. In rhis Ci 
if che Feoffor limit Eſtates by his will, by force and accordinf®® 
to his power, there rhe uſes and the Eſtates growing outl 
the Feoftment are good for the whole, and the laſt will 
bur direttory. Pide Lib. &c. 

 Tfapiftin Taile, or a Leaſe for life be made the remaiv 
der in Fee, this remainder is not within the Statute. | 


Seft. 168. Fo 112. 


N34 


' Iv 
By no conveyance at the Common Law a man could dvſ co 
- | _ cine 
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the Coverture either in poſleſſion, reverfion or remain- 
-r limit an eſtate ro his wite. Burt a man may by his Deed 
ovenant with others to ſtand feited to the uſe of his wife, or 
Sake a Feoftment, &c. to the uſe of his wife, and now the 
ate is eXecuied to ſuch uſes by the Statute of 27.H.8 for an 
is but a truft and confidence, which by ſuch a meane 
ight be limited, by che hus band to the wite, 

Omnia que [unt uXxorks (unt 1pfeus viit, non babet uxor poteſta- 
Wen (u:fed vir" Braff, 1b.2.ca.15. 

Vi & uxer ſunt quaſi unica perſona quia caro una, & ſanguis 


> deifnus, 765 liver ft pr opria 1x01, UN tamen ejus Cuftos, cum ſit ca- 
1 ker mulieris. B- abi. 5.tratt 5 ca.28.a} 2. Baron. io 8.720, Exs 


is dffÞzx de! c 6 gue uſe, poit vend. terres deviſe. 

atinſ® Jr cou:radtibus benigna, 1n teſtamentss benignior, in reflitut!o- 
chogWp/bus benign fira 7nterp, ecatio fuciendaſt eft voluatas teſtatoris ef 
vikd@mbulatorza wique ad » ar:em. 

The firſt grants and the Jaſt will is of greateſt force. 

api Cum duo 1-1er ſe p gnantia reperianiur in teſtamento ultzwmum 
hokſW«twn 2. It a teme covet t be ſeiſed of Lands in Fee, ſhe can- 
{ nyÞot deviſe the ſame to her husband 3 becauie ſhe is [ub pote- 
xcantte v17t, E7'c. 

Sſe 


*l | Seft. 169. of 113. 

ab Item per tiel cuſtome home poit dewiſer per {1 teſtamentum que 
1d oFes ex-CutoOrs fg17t alrew- les tenrments 5 ce,XC,PÞur Cert. I's 
wil n0ny a deſtribut. 0.7 ſon dlme, & 1ſſint. Poits Veer ICY wit caſe 
+ 0s bome p-2r faire loial titate,  enro ei navoit riens en les tex 
Wemeits al temps del «ſtate ft. quua conſuetr:do ex certa ranſa ratto- 
ling ubiit ufntata, PY1 Var CON WUNEM /rgem. Here 11 appeareth, hat 
ole excurors having bur a power, a+ Lztrl, putteth the «© aſe, 
10 icll, hey muſt a'l joyne in the ſale. Fo. 112.b, Fide, &c. 

Vere 177 

Bat ifa man deviſerh Lands to his execurars to be fold and 
maketh two Execuiors and che one cyeth, yer the ſurvivor 

May (cl! rhe land, becaule a+ the ftate, forthe Truſt ſhall ſur” 
ve; and ſo note a div: i\ity he: ween 2 hare truſt, and a rivuſt 


1 


Iv coupled with an intereſt. 39.,A{p>i'7 Dyer 210. aud 37 1- 
n | G 4 By 
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By the Scatnte of 21.H.8. it is provided that where Lay 
are willed co be ſold by executors, that though part of th 
refuſe, yer the reſidue may fell. Lb. 1.173. 

Miac adviſe to rhem that make ſuch deviſe by will is, 
rake if as certaine as they can, as that.che ſale be made 
his Executors or the ſurvivors or ſurvivor of them, if 
meaniing be fo, or by ſuch, or ſo many of them as take uy 
them the probate of his will,&c. And it is betrer to giveth 
an authority then an eſtate, unlefſe his meaning be t 
ſhould take the profits of his Lands in the meane time, z 
then ir is neceſſary thac he dev:ſerh, rhart che meane pro 
till the ſale ſhall be affers in cheir hands , for otherwiſett 
ſhall nor be ſo. ide lib.(fo.11 z.) Stat. 32. H. 8.6 2-34 

V. Cap. 5. | 
ads preſcripta & tegitima wincet lezew. But no( 
ftome or preſcriprion can take away the force of an At 
Parl:ament. P-eſc: iptzo eft titulus ex uſu & tempore ſubſta 
(72 Caprens a9 autoritate (i gis. | 
A' title taking his ſubſtance of uſe and time allowed byi 
Law, 12,K.4.1.2 M. Br.pr/-100,6.E.6.Dy.71.45.4ſ]-8. 


Seft. 190. 


T. S. Seiſed of the Mannor of D- in Fee preſcr'beth thy 
that 1. S; his anceſtors, and all thoſe whoſe eſtare he hath 
the faid Mannor, have time out of mind of man had andul 
to have common of paſture, &c. in ſucha place, &c. Be 
the Land of ſome other, &c. as pertairing to rhe ſaid Mi 
nor. A Cuſtome, is in this manner A. Copiholder off 
Mannor of D. doth plead, &c. rhat all ihe Copyholders, f 
have had and uſed to have common cf paſture, &c. ja ſud 
waſt of the Loid , parcell of the ſaid Mannor. Bur both 
cuſtomes and preſcriptions theſe two thing: are incidenti 
ſeparable, w1z. poſleſfirn, or uſage : and time. poffeſtion ni 
= 3- qualities it muſt be long, continuall, and peaceall 

- 170. 

Note, 1. To what things a man may make a title by pt 
{cription without Charter, and 2, How it may be loſt byi 
terruprid 


Oy 


Tenure en Burgage. ITI9 
[ere Lainption» For the firſt, as to Franchiſes and Hherties as 
rt of theſſhor be ſeiſed as forfeited , before rhe cauſe of forfeiture 
are of Record , no man can make a tirle by preſcription, 
will is, & as to the goods and Charrells of Felons, &c. to make a 
e madeoner, &c. /.5.109.4. 9.29. 
em, ifWur to treaſure trove, waifes, eftraies, &c. to hold Pleas, 
take up$ A man may make a title by uſage onely, &c, Withous 
 giveth@matter of Record ( Fo.114.6.) 9 H.7.11 20, 
g be tad for the ſecond, it is to be knowne thar the tytle being 
time, ae gained by preſcription or cuſtome. cannor be loſt by 
ane prof} incerruption of rhe policfſion, for i 0. or. 20. yeares, 
2r wiſe thi by interruption in the right, as if a man have bad a rent 
3.6-2-34coumon by preſcriprion,unity of potteſſion ot as high and 
Wdarable eftate is an incerruption in the right. Yide, fc. 
ut no (1 4b.) . 
an AU Modus decttaend: was alledged, Mich.q3.and 44 EliF- 
e ſubſuaWanco Reg. by preſcription time our of mind for tithes of 
hes, and chereupnn ifſue joyned , and the Jury found 
wed by ic before 20. years then laſt paſt there was ſuch a preſcrip- 
[.8. Wn, andthac tor theſe 20. yeartes he had paid the Lambs in, 
ez and it was objeCied firſt, that the ifſue was found a- 
the plainrifte,for the preſcription was generallsfor all 
time of preſcription, and 20. yeares faite thereof. 2. That 
parry by payment of tithes in ſpecie had waived the 
"Fzicriprion or cuſtome. Bur it was adjudged for the 


8c. Baffincitte in che prohibition. for albeir the 20aws decrm. had 
{aid Maſt beene paid by the ſpace of 20. years, yer the preſcripti- 
der of being found, the ſubſtance of the ifſue js found for the 
dey | 3 Uide Lib.& CM. 43 and 44+ Eliz» B,R. nowell and 
. In ſnaſÞcks. 


ur bot Note, all the preſcriptions that were limited from a cer- 
cidentiWine tinie, were by Ad of Parliament , as from rhe time of 
{hon mal 1. Afrer that, from the time of H. 2. By the Statute of 
Deaceanerton 3 and tron: che time of R_ 1.By the Starure of reſt. 1. 
tthe preſcription of time our of memory of man, was at 
le Common Law, and limicea no time. Memory or know- 
ae is twofold, Firft, by knowledge by pcoote,as by we” 
coſa, 


le by 
loft by! 
rrupti 
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120 Tenure en Burgage. 
cord, or ſufficient marter of writing. 2. by his own yi 
knowledge. 28.4fſ-25,11.H.7-21.Dy.273. 

There is a diveri'ty betweene an Act of Parjiamenti 
Negative, and in the Afﬀirmarive : for an Affirmatin 
doth nor take away a cuſtome, as the Statute of Wills 
and 34.H.8.Do not take away a cuſtome to deviſe Land 
Alto there is a diverſity between Statutes thar he in the 
gative : for if a Stature in the Negative be declarative 
Ancient Law, that is in Affirmative of the common 
there as well as a man may preſcribe, &c. Againſt the 
mon Law, ſo a man may do againſt ſuch a Starute. Fo 
Vide & qu. M.Carta.c.z5. 

None ſhall cut downe any trees of his own within; 
reſt, withour view of the Forreſter. Statute 34.E.1.4.Fq 
Raft. But a man may preſciibe ta cut down his woods, 
I6. EL.in le Eſcheg. 

The common Law appeareth in the Statute of Map: 
and other ancient Statutes : (which for the moſt py 
Affirmative of the Common Law) in originall writs, inj 
Giall Records, and in our books of termes and yeares. | 
of Parliament appeare in the Rolls of Parliament, at 
the moſt part are in Print. Particular cuſtomes aret 
proved. Fo. 115.6. 

SefF 191. | 

Every Gity is a Burgh, but every Burgh is not a Cityi 
it appeareth by Littleton, that a Towne is the Genus, 1 
Rorough is the ſpecies , for he faith that every Boroug) 
Towne, but every Town is not a Borough, Et ſub appella 
villarum continent Burgi & Cruitates. Forteſcue cap. 24 
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Cap. XxI. 


Tenxre en Villenage. 


SefF. 173» 


Enue en Vill unage # pluis properment qut. un villein tien 
terres, &c, Sotang. le cullome del Manner, ou auterment & 
lunt fon Seignior, & af faire a ſon »eigmor witkeme ſervice z 
e tenus en villenage ne ungs. fer home franke, vikaine. 
lane, villa ; quia ville adicriptus eft. 
nd therefore a Tenure in Villenage is twofold, one 
the perſon of the Tenant is bond, and the Tenuze 
le, the other where the perſon is free , and the Tenure 
, Servaterra libero» de languine exiftemes, villanss facere 
weft ; quia {:cet faciunt opera [erviltia, tamen von faciumt ea 
perſonarum, [ed ratione tenementorum, Wo. 
viſlaine, is ca:Jed Nativw, a vaſcendo 3 quia plerumq.natus 


bus. Fa.1l:6b 


ft wtem liberras, naturalis facultas ejus quod cuique facere li- 
uſt quad de jure, aut v2 probibetur, Servitus «ft conftututio 
" gentium,qua quis dum'ng atteno contra naturam ſubjicinr. 
{.l.ca..6. [r was ordained, for the cruelry of fome Lords 
the chat kille/1 hi- villeine , ſhould have che ſame judge- 
It as if he had kil'ed a fieeman,and therc:ypon they were 
ed Servi,quia (ervabamur & aomnis, & 1:2 Occrdevantur, &f 
aervieudo. 
eruitude was fi. ft nfl ted npon Cham for diſhonouring 
s Father Noah, Ant? vinj auwentionem iaconculſa livertas; 
tet hd e1er0'tus jo e "18148 10% (uiſſet. Ambroſe, 
hen the villaine bath an eſtate 01 any thing certain , the 
Uſhall baye it, as a Reat, Commons Cerraine, A 
P 'f 


\ 
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Lord ſhall not take advantage of any Obligation , 01 
nao, or other rhing in ation made co the villeine, | 
they lye in privi'y, and cannot be transferred to other 
S:.c.:3.22 Aſſ-p.37. 

£urcquid acquiritur ſerve, arquiritus Dom. Fo. 11 9.4, 

4 he Statute of Bok ; 6445. giverh rem dy to th 
of the Lonee ( in TaileJthat have capaciry and poweri 
and reraine iuch agift, PL (/'.5 55. Walſing-c 

Modus & conventio umncunt lezem. 


Sed. 174, 


Aliud eft tenere libers, + aliud tenere par liberum Sert 
Fleta.l.3.c.1 3. Miir'.ca.2.Sebt.18. 


Seft. 175. | 

Cbeſc. villa;ne, ou eſt un villeine pur tille de preſcript 

H & ſes Anceſtors ont efte willeines de remps dont memorie 
ou teſt villaine per ſon confeſſom dem. en court de Record 
every Court of Record 1s the Kings Gourr, albeita 
may have the profit , wherein if che Judges doe erre, 
of error doth lie. But the Country Court, che 100 Coy 
Are uo Courts oft Recurdz and therefore the proce 
therein may be denied and tried by Jury, and upoi 
judgements a writ of error lierh not,bur a Wrir of falk 
ment, for that theyare no Coprts of Record, 
cangot hold Plea of dehbr or treaſures, if the debt ordy 
ges to amount do 40.5, Or of any treſpatſe.V; & armil 
I 2» [entlemans caſes Y 


Seft. 177. 


Il ferr. adjudge le folly del ſeignieur ſ'il neutra ps 
les terres &c. ſont en le maine de ſon villeine. 

For before entry, the Lord hath neither jus in 
ed rem: ſed, nullum tempus occurrit Regi. 

The at of Law, 7.e. the deſcent or eſcheat mays 
prevent the Lord of his entry, as the a& of the ps 
alienation, fo,118.4, $ He6,21; 
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Goods or Chattels are either perſonal, as a horſe and other 
s, houſhold-ſtuff, &c. or real, as terms for years of 
ids, &c. wardfhips, the intereſt of tenant by Statute Sta- 
e, KC, 

Note, That as thetitle of the Lord to his villains lands, 
jnneth by his entry 3; fo his title to the goods beginnech 
y the ſeiſure of them. 

$i le ſeignieur claime les biens, & ſeifiſt parcel en noſm. 
ſeiſin de touts les biens que ie villeine ad ou aver 
dit, &C. 

Such a claim doth not onely veſt che goods which rhe 
illain then hath, bur alſo which he after thar ſhall acquire 


NC get» 
Sef. 179. 
Le ſeignieur poit maintenant claime le reverſion de ſon 


on , off 
eine, | 
o other 


19.4, 
Y ro the 


power ti 


um Ser 


{cripti 


illaine, car en aulrer forme il ne poit vener al reverſon. 
morien And the Lord cannot claim the reverſion , bur upon rhe 
e KecordWand, and he by his coming upon the land for tha: purpoſe 
albeit aſs no Treſpater. 


— | Sefl. 180. 

- proces 1{6"t le ſeignieur &c. poit wener al eſgliſe W& claime le Ad- 
id upotferrſor de ſor willeine 4c. for every claim or demand to 
- of fal{Weveſt any eſtate or intereſt, muſt te made in that place, 


| becaui&#hich is moſt apr for thar purpoſe. 
br or dlf8. Advowſon of a Church is the Right of Preſentation or 
» arm /collation to the Church. Every Church is ether Preſen- 
"Warive, Collative, Donative, or Elective. 
If the Church be Preſentarive, the Church is full by ad- 
Eniſfion and inſtitution againſt any common perſon z but 
tra ps inſt the King it is not full before induftion, fo.1 - g.b. 
Incumbent, of incumbo, i.e. to be diligenily reſident, id 
'6 in ref» 0b11xe operam dave, 10 B.6.7- 
"FAChurch Preſentarive may hecome void five maner of ways, 
t mayoÞ*R- 1+ By Death. 2. By Crearon. 2. By Refignarion. 4. By 
afÞcprivarion. 5. By Ceifion, as by taking a Benchice incom- 
patible, f0.120.4. + NB. $1,32y By 
f 
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124 Termere en Villenage. | 
By the Statute of 31 Eliz. the Preſentation, Ady 
Infticution, and Induction into a Benefice by Simon 
made void ; which before were bur voidable by Deprj 
Note , If the Church becomerh void, albeir the 
avoidance be not by law grantable over, yer way the 
of the villain preſent, &c. and rhereby gain che inhe 
of the Advowſon, &c. becauſe ir is not meerly a G 
ation z for if a feme covert be ſeiſed of an Advowſar 
the Church becometh void, and the wife dyerh, th 

band ſhall preſenr, &c. but otherwiſe it is of a bond 
to the wife, becauſe that is meerly in aQion, 14k, 

43 E.3.10. 39 E.3.5. 4 H-6.5. 

| Sed, 181. 

Oule 3illaine & ſes Anceſtors ont efte regardant al Ma 
le ſeignieur grant mes te willeine par ſon fait a un auter, < 
al eft villeme en gros. He is called Regardant to a Mandi 
cauſe he hath che charge to all baſe and villanous fe 
within rhe ſame, &c, and hi- ſervice is nor certain, h 
muſt have regard to rhar which is commanded him. In 
is thar which belong: to the perſon of rhe Lord, a 
longeth not ro any Hows Lands, &c. Auxi ſont villa 
gros par preſtript, &c. Mirr. c.2. fe&.18. - 


SeF. 183. 

A'man cannot preſcribe in any thing by a que eflat, 
lieth in grant, and cannor paſs without Deed or Fine, 
in him and his Anceſtors he may, becanſ- he comes it 
deſcent, without any conveyance. Neither can a manp 
a que eſtate in himſelf, of any thing that cannor paſ* wit 
Deed, bur in another he may, as in barre of an avowry 
Plaintiff may plead que eftate in the ſeignivry in avon 
39 4.6.8. fo 121.4. | 
When a thing that lieth in grant is but a conveyan® 
the thing claimed by preſcription, there a que eſtaze ma) 
alleaged of a thing that lieth in grant, as a man miy 
ſcribe, thatheand his Anceſtors, &c. ip an hundred, 


[RAY 


 TennreenVillenage. _ 7 
\Sout 5f minde, &c. hada Leer, &ec. 11 H. 4. bs. The 
r 


Dn, Ad Waciff ſhall not intitle him by a que eſtate, he muſt 
y Simon, how ke came by ir, but after avowry made the Plaintiff 
y FI i plead a que eſtate, becauſe he is now become as a De- 
ir the y 


| E-4-3- b. | 
may ne, Head a gue eſtate of a tenancy in tail, or an 
he inhen for life, ſoas he averreth the life of them, otherwiſe 
ly a Cuff a leaſe for years, or at will, 4x 4.2. A Difſeifor, 
dvowloy or, Intruder, Recoverer, or any other that cometh in 
eh, the:oft, ſhall plead a que eflate, 22 H. 6. 34. 6 E-4. 12, 
a bonds, que eſtate, Br.48. 
I, 14 A gue eftate muſt be alleaged in the tenant or defendant 
Welf, and not in one in the mean Conveyance from 
"Sn he claimeth, 11 H-4- 81. 9 E.4.3- 1 E.6. gue eftate, 
* al Ma 
mrer, 
t Manor 
10Us {e 


Deed pleaded onght to be ſhewed to the Covrt, be- 

Deed muft prove ir ſelf to have ſufficie»r words 
, whereof the Court muſt adjudge, and alf> to be 
us 1d by witneſſes, and other proof if the Deed bc deni- 
cam, Miehich is matter of fa, fo.121.b. A Manor may paſs 
_ Ing of ſeifin withonr deed, with all things appertain- 
'd, gc without ſaying, cu pertinent. CG. 


5 

t V 
Seft. 184- 
uleboſe en regardant a un Manor &c- forſque willeine, mes 
Wn choſes come Aduowſons, &c. ſont appendants, &7 c. 
 eflate; pendants are ever by preſcription, bur appurtenants 
r Fine, he created in ſome caſes at this day, fo.121.6. 
mes iifings incorporeal which lie in grant, as Advyowfons, 
i man lilins Commons, &c. may be appendanr to things cor- 
af- wile, asa Manor, houſe, and lands ; or things corporeal 
1vOWTY ings incorporeal, as Lands to an Office. But yer rhey 
a aYoeaoree in nature and quality, fora Common of Tur- 
Y,orof Eftovers, cannot be appendant or aop!:rtenant to 
VeJancely, bur to a houſe ro be ſpent there, vid /ih. &c. 
ale agen, Nothing can be properly appendarr or apporte- 
_ "Sc ualels the principal or ſuperior thing be oi oye: 
2 ru 


"I wy © AL? 


226 Tenure LE Hlenage 
| tual ſubſiſtence and continuance.” Offices of fee, at 
W petual ſubſiſtence, either being #2 eſſe, or in that; 
grantable over, fo. 122. 4. vide %c. | 

Note, That at! Advowſon at one turn may be ap 

and at another turn in groſs; as if the Manor be 

berween Coparceners, and every one hath a par 

Manor, withour ſaying any thing of the Advowſor 

dant, the Advowſon remains in Coparcenary, an 

every of their turns, it is appendant to that part wh 

have,and fo it is if rhey make Compobtion to preſen 

common right , yer it remains appendant. Bur 

ſuch a partition an expreſs Exception be made of 

vowſon, then the Advowſon remains in Coparcenar 

groſs, and ſo are the books reconciled, 13 E.2. qu. 

9 El. Drie/ 249. 2 H1.5. wide NC. | 

If a man purchaſe part of the Land wherein Comt 

pendant is ro be had, the Common ſhall be apportia 
cauſe it is of common right, but not ſo of a Common! 
ment. or of any other Common of what nature ſoeve 
both Common appendanr and apportment ſhall beg 
oned by alienation of part of the Land, 8&c. and fq 
mon appurtment one muſt preſcribe, z. e. for Be 
commonable, as Swine, Goats, &c. 1.4 37+ 8c. Tir 
Caſe. ; 
A Commen in grofſe appertaineth to no Land, a 
be by writing or preſcription. Fo.1 22. a- _ 
If a tenancy eſcheat the Lord ve in creſa ſon con 
apert. al dems. & nemy al [ervices. | 
A man may preſcribe to have Separalem paſturath 
have ſolam wiſturam ter/e, from ſuch a day till ſuch ad 
hereby the owner of the ſoile ſhall be excluded to pal 
feed there. So a man may preſcribe to have ſeparale 
riam in ſuch a water, and the owner of the ſoile hall 
there, bur if he claime to have Communiam piſcarie,ot 
piſchiriam, the owner of the Soile ſhall fiſh there: 3. 
30.20.H.5.4-I0.H.724. f 
A man ſeifed of Land, wherennto Common is app 


NY 
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. 9 S Pp a 4 ; Y [4 " - 
: that 0 ivfifleiſed, the Difſeiſee cannot uſe the Common until 

"Mentreth into the land, &c. becauſe ic ſhould be a preju- 
be appaſteto the renant of the ſoil ; for if the Difleiſee might 


10r be Wit, the Difſeifor alſo might pur on his catrel,which ſhould 
S4double charge to the tenant. But otherwiſe it is in; 


| a part 

vere of an Advowlon appendant, &c- 19 H.6.33. vide Seft. 

IrY, and! I, 

part which,” Sedt. 185 and 196, 

preſen + N - 
Si home yoile en Court de Recard ſoy connfter deft. vil- 


But ij 
de of 
TCEnary; 


2. qui. i 


n Comt 
D5portion 
mmon{ 
T fo {of 
all bez 
and fo 
for Bal 
C. Tim 


je, que ne fuir villeine adevant, tiel «ft villeme en 


This is intended where he is brought into Court b 


Fene que eft tlage enim dit waive, waiviata,i e- derelifÞa, 
out, or not regarded, and not utl/egata, or exlex; for 
t women are not ſworn in Leets, or Tourns, as men 
ich be of the age of 12 years or more be, vide &c. Reg. 
pr. 132.3 Hs. tt. Utlawry Statham. | | 


Sedt. 187, &C. 


x Angliz nunquam watris ſed ſemper patris conditio- 
nimitaii partum judicar. Surculus torym alimentum A 
ite capit, poma tamen edit ſua. Forteſcucy C. 42+ 
i mulier ſerva copulata ſit libero, &c. quod partus habe- 


and, al 


R } 


TW hzreditarem, & mater nullam dotem, quia mortno viro | 
. Wro cedit in priſtinum. ſtatum ſervitutis nifi hzres ei dotem 
aft "crit de pratia, BradE.lib.4. f0.298.b. 
uch a6 A childe was born after the father deceaſed par undecin 
1 to pl oſt utimurs tempus legitimum (ſc. nine moneths or forty 
p00") mulieribus conflitutum; and it was adjudged, Quod 
<a non debet filius &c. Trin-18 E. 1, Rot» 61, Bedfe Coram 
yer 


© 3 Ella villeine n'avar aRion envers ſon ſeignieur 3 mes en 
._ _ Falcaſes, &c. i! poit aver aRion &c. ſicome appeal de 
16 *FF" It fon pere, &c. Auxi un Niefe ayam un appeals de 

£ "0" ape ' 


rſe of Law, Vide libr. &c. fo.122.be 26 Afſ.62. 37 dfl. 
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if a man hath a Villain in the righrof his wife, and 


| heis to make, if the iflne be found for him - but 
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123 Tenmre en Vilknage. 
Rape ervers ſaſeignieur, W.1. c. 13. W.2«Ccap.z5. | 


. Seat.,191 and 192. My ; 
The Villain ſhall have an aftion as Executor agaj 
Lord, and it is no plea for the Lord to fay, that che P 
is his Villain, for he ſhalt not be enfcanchiſed by th 
of this ation , becauſe he hath it by a gift in law! 
uſe of the Teſtator, and not to his own uſe. Note 
mages recovered by the Executor in an aftion of Tt 
ſhall be afſers, and yer they were never in the Te 
2TE.4.4.b. 1 H.46- 4 

Not onely tenant in tail, and tenant for life of a Y 
ſhall have the perquiſite of the Villain m fee, but 
for years and tenant at will alſo thall have it in fee r 
law reſpe&eth not the quantity of the eſtate, but t 


refpe&erh the quality 3 for in what right he hath th 
lain, in the ſame right he fha!l have the perquihie; & 


he is intitled ro be tenant by the Curteite inhis o 
he ſhall have the perquilite to him and his heirs, vide 
f0.12.4.b. : 

Proteſtation is an exclvſion of a Conclufton that i 
ro an ation may by pleading incur 3 or it is a ſafegard 
party which keeperh him from being concladed byt 


caſe without a Proteſtarion , albeit the ifſue be foul 
the Lord, the Villein ſhall be enfranchiſed, S 192.Plk 
in Grey:brooks Caſe. | : 


Set. 193s R 

Three things be favored in Law, Life, Litery, B 
Tryal, is to finde out by dune Examination the truthd 
int it iſſue or queſtion berween the parties, when 
udgement may be given. 2Y 
Ruezeſtio jurk, ſhall be tryed by the Judges ecithetl 
Demurre, ſpecial Verdi&, or Exception, for cuilibi 
arte perito eft credendum, & quod quiffh, norit in bot (t 


Tenure en V lenage. 29 
teat; & ad queſtionem Juris non refÞondeant jurateres, Bug 


a 


queſtio fafti ſhall be tryed 
f0.125.4- wide &c. / 

if the Jury cometh out of a wrong place, or returned 
by a wrong Officer, and give a Verdict, Judgement ought 
notto be -given upon ſuch a Verdidt, que &'c. 


by the Verdidt of Twelve men, 


» 


Y © Every Tryal muſt come out of the Neighborhood of a 


Caſtle, Manor, Town, or Hamlet, or place known ; ont of a 


 Caltle, &c as ſome Forrefts, 8c. for that the inhabirants &c. 


may have the better and more certain knowledge of the fat, 
3E.3.73. 20 H.6.yo. 7 H.4-27. 


vi | Every plea concerning the perſon of the Plaintiff, &c. 


ſhall be tryed where the Writ is brought. When the mat- 


3 MY ter alleaged extendeth: into a place at the Common Law, 


and aplace within a Franchiſe, itſhall be tryed at the C 
mon Law. 


Inan ation againſt two, the une pleads to the Writ, the 
I other tothe Action ; the plea to the Writ ſhall be firſt rry- 

*&, for if- that ſhall be found, all the whole Writ ſhall abate, 
W and make 5n end of the bufineſs, 8 E:4.24. | 


In a plea perſonal againſt divers Defendants, the one De-= 


[ ' fendant pleads in barre ro parcel, &c. and the other pleads 
a plea which goeth to the whole, ſc. ro both Defendants 3 


"this laſt plea ſhall be firſt tryed : for in a perſonal ation the 
diſcharge cf one is the diſcharge of both 3; bur in a plea 
real itis otherwiſe, 15 E.4 25- b. &c. videl;b. &c. f4.125,be 
9 H.6146. 

Where an ifſue is joyned for part, and a Demurre for the 


reſidue, the Court may dife& the tryal of the iffue, or judge 


the Demurre firſt, &c. 1.5-36.b- 


 - Onnis conſenſus tollit errorem, fol-126.4. K 


Ifſve, exitas, a fingle, certain and mateial point iſſuing 
ont of the allegations or pleas of the Plaintift and Defene 


4 | dant, conſiſting regularly upon an Affirmative and Negativeg 
"FF td be tryed by Twelve men ; and it is twofold; A ſpecial 
* Une, as here in the caſe of Littletoz ; or general, as in 


'T | Treſpaſs, Not guilty: in Affiſe, uu tort, al difſeiſm, 80.. 
| | H 2 | And 


4a a 
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And as an Iſſue natnral cometh of two ſeveral perſons, oa 
Iflue legal ifſueth our of two ſeveral Allegarions of adverſe H 
parties, vide Se&.41 4. 

An Ifſue being taken generally, referreth ro the Coung wh 
and not to the Writ, 7 E.3-34. vide &c. | F0 

A ſpecial Ifſue muſt be raken in one certain material pom 
which may be beſt underſtood and beft tryed, 20 E.3. If 

I, 22 E-4.28. 

Aa lfſue ſhall not be taken upon a Negative pregns nt, 
which impliectt another ſufficient matter, but upon th 
which is fingle and fimple, as Ne dre pas par le ft, implys 

"fr by Parol, therefore the Iſſue muſt be Ne dons þ4s may 
& firms, 3fi.6.9.d. 16 E.4.5, 

An Iflye joyned npon an 4hq; hoc, &c- ought to havea 
Aﬀirmative after ir : Two Afﬀfirmatives ſhall not make a | 
Iflae, unleſs it be leſt the Tiſſue ſhould not be tryed, 18 Eli 
Dyer 253. 22 H.6.19.11 H.4.79. 

Some Tfſaes be good upon matter Affirmative and Neg | 
tive, albeit the Affirmative and Negative be not in prec G 
words ; as in Debr ppon a leaſe for years, the Defenday 
pleads thar the: Plainriffe had nothing at the time of th 
leaſe made ; the Plaintiff replies; that he was ſeiſed in fee, Wt 
this is a good iffue, 2H. 7.4. 5 H-7.12. 26 H.8. in jo # 
melon. ; 

Where the Iflue is joyned of the part of the Defending 4 
the entry is &* de hoc panit ſe ſuper patriam; but if ir bed 
the-part of the Plaintiff, the entry is & hoc petit quod mil 
 rYaturper patriam, 26 H 8.2. 18 Eliz. Dyer 353. 

There be Negative pleas, thar be ifſues of themſehs p 
whereunto the Demandanr or Plaintiff cannot reply, WF} 1 
more than to a general Ine, which is,Et predictus. 

A, /amuiter : As if the renant do vouch, and the DemarF , 
daat connterplead, Thar the Vonchee or any of his Anceſton# ,, 
had any thing, &c. whereof he mighe make a feoffment,'he 
ſhall conclude, Et hoc petit quod inquir* per patriam, & pref x; 
zenens ſimiliter. So ina fine pleaded by the tenant, &c.theÞ |}, 
Demandant may ſay, quod partes fink nibil habuerunt, @ b 


petit 
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Þ petit, 8c. And ſoin a Writ of Dower , the Tenant plead un” 
ſo aff ques ſerfie que Dower he ſhall conclude, Et de boe point fe, 8c- 
Veriey 22. f.6.57-59-3-H.7.9.12.E.4413- " gg. | 
Filiatio #08 poteſt probari, and therefore the ifſue muſt be 
unt, F whether ny wife was enſenit the day of he husbands death. 
*$41.E.3.11 b. | 
pot} A proteſtation availeth not the party, that taketh ir, if the 
Itheſ ifue be found againſt him 3 excepr in ſome/ſpeciall Caſe * as 
F ifamanenter into warranty, and taketh by proteftation the 
nant value of the land, albeit che plea be found againſt him, yet 
en} che proteſtation ſhall ſerve him for the value. 10.E. 4. Pro- 
wh tet:5-Vid.S.152, * 30 E.3.14. 


Seq, 194. 


- $i le Seigniov Mayhim ſon villeine, il ſer, de ceo £2dite ale ſuit 

delroy, & fil foit de ceo attaint il ferre un fine al roy. Mes le vil- 

leinndva, &c. appeal de mayhem, becauſe thar in appeal hee 

ſhall recover but dammages, which the Lord afrer execution 

| might rake againe and ſo the judgement inutile &f iRuſory, 
and the Law never giveth a1 a&ion when the end of it can 
bring no profic or benefit to che pl. 1 H.4+6-b. 

 Mabemins (i: e.) membri mutilatio. Endite (i.e) an accuſa- 
tion found by an_enqueſt of 12. or more upon their oath: 

Uduzropu , to accuſe, 

Fins Sum: A 1+ For a pecuniary puniſhment for an offence, 

oouy &c. againſt the King: 
 plciter, 2+ Fora ſum given by the Tenant to the Lord. 
3. For the higheſt and beſt »flurance df lands. 

Ifa precipe be brought againſt an infant, and hanging the 
Plea, he commeth of full age, he ſhall be: amerced for the de- 
lay after his full aze. E:b.5./0.49. Vaugbans Caſe. - 

So if the demandantr or plaint. be nenſuir, or judgement 
given againſt him, he ſhall be likewiſe amerced pro falſs cia- 
more. Vide libr. f0.1 26.b.Q. 

Ifa Writ do abate by the at of the demandant or plain- 
tfte or for matrer of forme,the demandant or plaintiffe ſhall 
beamerced, bat ifit abate by thea& of God, as by the a” 

H 3 © 
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of one, 8c. it isotherwiſe. Lib,8.fo.60.b. Beechers Caſe, | 


Wit, wita, Bote, wera or were old Saxon words >. 
amerciament or compenſation,8c. 


Ranſome ne forſque redemption de paine corporel ore 6 


deniers. Mirror ca.1.S.1.and 3. . 


Ranſome is ever when the Law inflieth a corporal 
ment by impriſonment, (and ſo is alſo a fine) but othervi 
is of an amerciament. 


Alwayes at the common Law, when the defendant ſha 


looſe life or member, the writ ſaid Felon:ce, &c. 


And now albeit the Law be changed(for the "aintifech 
recover but dammages) yet the writ of Appeal faith ſtilljuh, * 


nice. Vitae membra ſunt in manu, ſeu poteflate regis. | 
Lib. I .f0. Go 

Tis offence of Maybern,is under ail felonies deſerving de 
and above all other inferior offences. 


Inter crimina majora minimum, & inter minorq maxim - 
Inwtilts labor & fine fruftu non eff effetius legis. Non licet, quif 


diſpendio licet. Sapiens incipit i fine. Lex non precip 


Therefore the Law forbiddeth ſuch recoveries whoſe : ?! 


are vaine, chargeable and unproficable. 
Se. 195. 


Demandant and Tenant , in reall aQions 3 plaintiffe, a 


defendant in a&ions perſonall and mixc. Ina perſonallad 


brought by A. B. againſt C.D. the defence is, and pred. 4 
defendit pim & injuriam quando, &c. Et damna, O& quicgl 


quod ipſe deſendere debet, £7 c. Vide br. ec. f0.127 0. 

The defendant in this and rhe like ation can plead tf 
Plea at all before he make himſelfe mY by this part ofilt 
defence. 1.E4.15. 


Set. 196. &c. 


6. Maners de homes y ſont queux ils ſuont ation juc 
ment poit eftr, demand (ils ſerront reſpous , &c. 1. Lon? 


I fo 
p 
| Id 
W 
E 


lein ſuiſt action envers ſon Seignior. 2. Lon hom. eſt ati | 
fur a&.de debt trns, &c, ou enditement, 3+ Un Gy 
#-! 


e 
j 
| 
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aſe,” tÞ home que per judgment done envers [ay fur un bre 
 fignifſe premunire facias, 8c. e hors del protection le roy. 5, Un 
\ "Some enter, $&c en'Ke/igion. 6. Un home que eft excom- 
o fneheore per le ley de St. Efgliſe. Sils [orront r:ſpondus. &c. This 
& the legalt concluſion of the Plea, when the plea is in diſabi- 
ral prey of the perſon. Fo.128.a- 
erwikih By the common Law, the plaintitte or defendant, the de” 
Sandant or Tenant could nor appear by attorney , withour 
t ſhah Kings ſpeciall Warrant by Writ or Letters Parents. 
Fabuſione a reteiner Attorny ſans bre dela Chancery Mirr. 
ffe ufſes: 5- | 
tl Attorneys poient eſtr, tonrs ceux aux quenx ley voile ſuf- 
5. be. fems ne poient eſte, Atror: ne enfans,ne ſerfs,ne nul que 
cn garde ou avterment faut de foy, ne nul crimitibys , 
 deaiffine no] effoigne, ne nul que neſt ale foy le roy nul que ne 
Io eſte Counter,8c. Myr. ca. 2. Seft.21. | 
rims fan excutor, &c. Seeth any ation , nclary in the plain- 
t, quite Thall nor difable him, becauſe the ſuit is'in axter d797t,21. 
8-4 49. b-21.H.6.30.b. 
eas Ina Writ of error co reverſe an utlary, utlary in that ſuit, 
Fo atany ſtrangers ſuit ſhall not diſable the plaintifie, becauſe 
Fifhe in thac ation ſhould be diſabled, if he were ourlawed at 
 Merecall mens ſuits, he ſhould never reverſe any of them. 7,H. 


al & $0s 
lo When any man pleads an outlawry in diſability of the per- 
IF fon he muſt ſhew forth the Record of the Ourlawry, Marpte- 
cou pint ſub pede figilli, ( (becauſe the plea is dilatory) unlefle the 
F Record be in the fame Conrr. Bur if he plead an outlawry 
I in bar. if it be denyed he ſhall have a day to bring in. 6, 
of £15, Dyer. 228 F.N B. 244, Stdnf p'ccor.tos. $1 
Note, there he two kind of appearances before the Punto 
exaffus, to avoid the onrſawry, 77, an apparance in Deed. 
ke. to render himſelfe, &c. and the other is by apparance in 
Law, i.e. by purchaſing a ſ/perſedeas out of the Court where 
the Record is,%c.Tr.44-Eltin C0. bancovnter Mere & ealbwrie. 
" ff theground or cauſe of the a&ion be forfeited by the 
Putlawry, then may the Ouilawry be plead in Rer of the 
H 4 aQion 
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134 Tag: en Villenage. *'} 
ation, as inan aRlon of debt, detinue, &c, Butin ” f 
ions, qr.in perſonall, where dammages be i incertaine, 
trns. of Battery, of goods, of breaking his cloſe 8c.) ar 
not forfeited by the ontlawty,their ontlawry muſt begl 
ed in diſability of the perſon. 9 Eliz.Dyer 262.7. H.4-4 
109. Foxlejes GC. 

In the raigne of King Alfred, and after the Ganguly 
man conld have beene outlawed; bur for Felony, the pu 
ment whereof was death. Miy.c. 1.5.3. 3 

Vi tagatus & watwiata capita gerunt Lupina, que ab ona l ; 
mmpune poterunt amputari, merits enm. fine lege perire debenty 

ſecundum legem vivere recuſant. Fleta,lib,x.ca» 27+ But now 
Law is changed, for avoiding of inhumanity, &c» Vide | 
Pl.3.2.E.3. u1.Coron- 148. (| 
In Bratfons time, and fomewhat before proceſle of out 
ry was ordained tolie in all ations that were Q4.v: & 0 
which Bra. calleth delz42,. for there the King ſhall bi 
fine. Bur ſince by divers Sratuts Procefle of ourlawry dot 
in Account, Debt, Detinye, Annuity, Govenant, ARiol 
le caſezaRion ſur leStatute. De 5. R. 2. andin divers) 
common.or civill ations. Bratilib.s.fe.421.8.H. 6.9. ky 


3.5.06. 35.H.6.6.40 E.3.2. 


Sci. 1928. 


If an alten had ifiue in Engliſh before his denizationg 
ifſae isnot inhericable ro his Facher : bur if his Facher bel 
turaliz'd by Pariiament, ſuch itfue fhall inherit, = 

Ligeantia eſti vinculum fizei, ligeanria © legis effenria, 
duplex, 1. Perpetua, &- iſta ligeantia eſt aut nara, aurdl 
2. Temporanca, quz © aut [ocalis, aur limitata (c. denjua ; l 
pro vita, &c. Vide librsf0. 129.4. 

A man may be borne out of the realme of Eagan 
within the legeance, asin Freland, &c. 

An alien thar is in league ſhall maintaine perfonall: ia 
for an alien may trade, &c. bur not reall or mixt aQions 
alien that is condemned in an information, ſhall hayea 
ol eſſor to relieve himſelfe, & IC, &&C. 


% we \ *q 
Pa £ 

Ld 
a % . 

4 


+64 
id ow” 
T3} oY 


Tennre en Villenage. 135 
an alien be made a Prior or Abbot, the Plee of Alien 


y- ſhall not diſable him ro bring any 'reall or mixt ation 


be plizer-15+ Sic vide diverſetat- 


mo 


L 


jing his houſe, becauſe he is in auter droit. 29. £.3.Br. 


Littketons Caſe the tenant or defendant ſhall neither plead 


Sane to the Writ or to the aQion, bur in diſability of the 
ſt; Won as in villenage or outlawry 3 and L7ttletan is co be in- 
mfhded of an Alien in leagne,for if he be an Alien enemy the 
Feodant may conclude to the ation. Livre de entries 

vn 1, Ws 


Sef. 199, 


1 The judgment in a Premunire, is that the defendant ſhall 


from thenceforth out of rhe Kings proreQion, & his lands 


WE tenenents, goods and chattells forfeited to the Ring, and 
| hat his body ſhall remaine in priſon at the Kings pleaſure, 
18d a man might doe to him as to the Kings enemy , and a 


y may lawfully kill an enemy; 24. H. 8, Brock Co- 
, 196 


b. Bot by the Starute 5. Elix, ca+ 1. Tr is not lawful for any 


bon, toſlay any perſon attaint. in premmunire, &c. Tenant 


; tale atrainr. in a premuxire ſhall forfeir the Land , but du- 
, 2 his life. Vide leftate 16.R.2.C4 5. 


ere be three things whereby every ſubjed is protett. - 


Rex, lex, & reſeripta regis. The Law is the rule, but it is 
We; The King judgeth by his Judges, and they are /ex 


v5 The procefle and the execution which is the life 


a he Law conſifteth in the Kings Writs. Rex tuetur legem, 


tuetur ſus, 


" Þman attainted of Treaſon,or Felony, is diſabled to bring 
WW attion, for he is, exzra /eger: poſitus and is accounted in 
WY aviliter mortuni- 4.4.8. 


There is a g enerall prote&ion of the King, and this ex- 


| | [ Ids toall the Kings loyall ſubjeRs, &c. and there is a par- 
Waguar protet,by Writ, &c. And this is of two ſorts, one to 
W*<aman immunity from aions or ſuits, The ſecond, = 


—_—- 
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136 © Tenure en Uillenage. 
the fafety of his perſon, ſervants and goods, Iands, &%c. 
unlawfull' moleſtation, or wrong. - . W 
The firft is of right, and by law, the ſecond are all offi 
({aviog one) far tae generall protettion jimplieth a 
Of the firſt ſort ſome are, cumclauſiula (volumys) andoft 
proteQions, | 2 
There be fdure kinds, viz; 1. 2:ia profeftyrus. 1 
m357aturus. 3. Quia indevitatas nobls exiſtit of the m 
4- When any ſenr inco the Kings ſervice: in warrig 
priſoned beyond Sea. The former two are for ſta 
ſuits and aQions in generall, and for theſe 3 nine thin 
to be obſerved: 1. The cauſe of granting the prote&.miſ 
expreſled, &c. andit is of two natures, the one cowl 
ſervice -of warr as the Kings Sonldier , &c. The 
wiſdome and counſell, as the Kings Amballador , proj 
regn/, both rheſe being for the publique gogd of the x 
private mens actions and ſgirs myſt be ſuſpended forifM 
venient time z for jura publica anteferendg privath, 
gublica ex privath promiſcue decidi non debent. A man ing 
rion, iz ſalve cuſtodia, ſhall not be delivered by a pron) 
g. Mar.i62. Dyer. = 7 
2, Theſe proteGtions are not allowable only form 
full age, bur for men within age, and for women as ne 
attendants upon the Camp, and that in three Gaſes, of 
trix, ſeunutrix, (eu obſtetrix. 19. H, 6. $1. Vide libr. OS 
1 30» &. F.N.B.28l. | 4 [ 
Corpor. aggreg. of many are not capable of prote(t. pri 
or moratue, for the Corpor it is invitibles —_ . 
In every ation or plea reall, or mixr againſt two, W4 
prote&ion caſt for the one doth pur the- plea withoul 
for all, as in debt, &c. $.E.3. Prot. 80.81. L 
3. Aprotet. profefFy:e muſt not be purchaſed, ji 
Plite. unleile it be in a voyage royall : But otherwiſeni 
a protect, Maratire. 3 Hs, prot.2. 
A prote&jon cannot be caſt,but when the party hall - 
in Court, and whea if he made default, it ſhould ſave 
fauls, 8c, 4. (.H,23, 
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man hath a proteftion and notwithſtanding plead a plea . 


another day. of continuance, after that a proteQion 


be caft, ſo at a day after an exigent,but afrer appearance 


anot caſt a proteQion in that terme, nntill a new conti- 
ce be taken, * 22.E. 3.4, 

1d no protef. either Profeft. or Morat. ſhall endure lon- 
han a yeare and a day, next after the teſte or date of it 


| Th oroteRion muſt be to ſome ( certaine) place our of 


wKelme of England. Lib.7.fo.8, Calvins Coſe. 


1 
4 


he 
prot 
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In ſome aRions ProteQion ſhall not be allowed by the 
mon Law as appeales of Felony , and Maybers ; fo ir is 
e the King is ſole party, &c, And,in a Decies zant,where 
ing and the ſubjeR are plaintifte. 

tin late As of Parliament, ProteQions in perſonall a- 
pare expreflely ouſted, Brafi. Lib.$.139. @'c. © 

he Writ of Dower unde nibil habet, ina qu. i4xp. er af]. of 
reſentment, in aſſ. of no diſſe In a qu. non admſit, fc. nc 
eion is allowable, Yide. | 

FAR of Parliament no proteRion ſhall be allowed in at 


"WM nor in ation againſt a Gaoler for an eſcape 3 nor ir 


of trns- or other contra made, 8c. after the dare c. 
ame proteion. 23.H.8.ca.3. 


ſore in judiciall Wrirs which are in nature of aRions 


ethe party hath day to appeare,there a prote&ion doth 


Ts in Writs of Scare fac. upon Recoveries, Fines, Judge- 


ts, &c. So it is in a quid Iurzs clamat, & ce But in'Writs of 


JÞition, as babere fac. Seiſ Elegit, execution upon a Stature. 


d Sathsf. Fieri fac. There no proreQtion can be caſt for 
dendant.cauſ” qua ſupra. 13.E.3-Prot. 73» 
No Writ of Prote&ion can be allowed, unleſs it be 


0 Tthe Great Seal, and ir is dire&ed generally, Libr.2. 
"7+ Lenes Caſe, 17b, 8. fol.68. Traliops Caſe, 35 Hen. 


$$ The Courts of Juſtice are to allow or difallow of the 


tection, &c, be they Gourts of Record or not, and not 
Sheriff, or any other Officer, 43 E.3» Prot.96- EE 
. The 
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8. The Protefion may. be caſt by a ſtranger,'q 
party himſelf; an Iafant feme covert, &c. may olf® 
re&ion for the renant.or Defendant. And rhe bi8*t 
or tenant caſting it, he muft ſhew cauſe where? 
but a ſtranger need not ſhew- any cauſe , but tha 
nant or Drcfendant is here by Protection, 21 E,g4 
6. 13. | | _— - 
9. A Protection may be avoided: 1. By the al?” 
it before it be allowed. 2. By repeal thereof 
allowed ; by diſallowing of it many ways , 4s; 
lieth not in that a&jon, or that he hath no day troat®© 
for material variance between the. Prote&ion and! 
cord, or that it is not under the Greal Seal, &c. $ 
be allowed by innoteſcimus, as if any tarry in the 
without going tothe ſervice, &c. over a conven. 
afref he had any Proteftion, or repair from the 
vice, upon information thereof to the Lord Chal 
ſhall repeal the ProteRion by Irneteſcimus, 13 RA" 
21 E.4.20. vide lib. fo.131. a. &b. ud 
As to the third Prote&ion, cum clauſula volumu 
by his Prerogative is to be preferred in payment dF. 
ry — a. by his Debtor, before any SubjeM,M.. 
28. OD» | : = 2 
u heſaurus Regia et fundamentums belli & fri. 
pack, ann 
By the Statute of 35 E. 3. c4p.19+ the other creat 
have their ations againſt the Kings debtor, and pl... 
Judgement, bur not to Execution, unleſs he will; 
on him to pay the Kings debt, and then he ſhall hath 
tion for both the two debts. : © 


But in ſome caſes the Subje& ſhall be firſt (ariih, 
where the King is intitled to any fine or duty by Wh... 
the party, as In a decies tantym. And ſo if in an. 
Debt, the Defendant deny his Deed, and it is foul, | 
him, he ſhall pay a fine to the King, but the Plans. 
be firſt ſatisfied, 41 E.3.15. 4 E.4- 16, 17 E-3: 19ers 


3.13: 


"$) 


, 
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wrth ProteRion: cum clauſula volumus, is, when: a 
pit into the Kings ſervice beyond Sea, is, impriſoned. : 
S25 neither ProteRtion, ProfeRion-or Moration will 
an, and this hath no certain time limited in it, F. N. : 


"FroteRions cum clauſula nolumus, that are of Grace, 
he 85+ fo 9. Calvin: Caſe, Regiſt. 280. 
WProteRion cum clariſulanolnmus, that is of Right, is, 
{ery Spiritual perſon may ſue a ProteQion for hjm and. 
6s, and for the Fermors of their lands, &c. thar 
{ll not be raken by the Kings Purveyar, nor their car- 
a Wor chattels raken by: other Miniſters of the King ; 
Writ doth recite (the Statute of 14 E:3. F.N.B. 


he it Queen El77. maintained many wars, yet ſhe grant- 

Wor no Prote&ionsz and her reaſon -was, That he 
"pF Subjet ro be. imployed in her ſervice, that was. 
 MWioother mens ations, leſt ſhe might be. thought ro 
F uſtice, fol.131.b. | 


SefF. 200. 
e que eſt enter profeſſe religion, eſt civiliter mortuns, 
, War /eculo. ' 
Wiree purpoſes, Profeflion, 2. e. the civil death, hath 
We eject of a natural death : 1. This civil death (hall 
"4crogate from his: own grant, nor. be any mean to 
18-5 for if tenant in tail make a Feoffment jn fee, and 
no Religion, his iffue ſhall have no. Formedoa during 
FF. 2+ It ſhall never give her avail, without whoſe. 
, Wthecould not have entred into Religion,-and there- 
8s wife ſhall not be endowed. until his natural- 
© But.if the wife, afrer her hu-band hath entred 
Religion, alien the: land which is her own right, and 
er husband is deraigned; the husband may enter, and 
Wie alienation, 32 E-1. Dower 176. 22 E414. 3+ It 
"2 vork any prejudice to a ſtranger that hath a former 
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146 Tenure en Villenage. 

If a difſeifor is profeſſed, ſe as the lands deſc 
heirs this deſcent ſhall not coll the entry of the: 
A worthan cannot be profefied: a Nun during the 
husband; 5s Ei4-334 t | = | 
But if a man holdeth lands by Knights ſervices 
feſſed, &e. his heir within age, he ſhall be in ward 
Collufton 2.9. 1 

- If one joynt-tenant be profeſſed fc. the lard 
to the other, 21 R.2. Judgement 263. b 
An Abbot 8&c. may ſane and be fucd &c. for any 
concerns the houſe of Religion, Bradt, fo.41 5, | 7 
A wife is diſabled to ſue withont her hasbandjj 
a Monk is without has Soveraign, 4 H.3. Br. 766. 
And yet the wife of Sir Ro. Belknap Juſtice of 
mon Pleas, who was exiled beyond Sea , did fue! 
her own name, withont her husband , he being alin 
of one ſaid, Ecce modo mirum, quod. femina fert | 
x01 nominando virum conurttin robore lege, 2 Hq.j 
King E.3- brought a qu. imp. againſt the Lady of | 
IoE.3.53- And King H.4- brought a Writ of Wi 
$7bel B, 1.4 1.b. 3 
And Tho. of Weyland being abjured the Realm 
ny, in the year before, Margery de Moſe his wife, al 
ſon of the ſaid Tho. exhibired their Petition of 1 
the Parliament ; Avno 19 E. 1. for the Manofi 
wherein her hnsband had but an eſtate for life j0 
her, and the inheritance in Richard the ſon by fl 
The Earl of Glotefter Lord of the fee (who di 
land by Eſcheat) had taken the pofſeffion thereof) 
Quod non fiir jure conſfonum quod aliqua foemiy 
in aliquas terras vivente marito ſito, &c. Tat 
Confilio Domini R. yocat' Thefaurar' & Baron! 
riis de utroq; Banco concordar' eſt, quod prxdif 
rehabeat ralem feiſeinam 8c. ſecttmdiim perporrin 
dia" &c. Vide lth. fo,t33.4 -—- oo 
If the husband had aliened the land of his wife" 
had been abjured the Realm for Felony, the wiſe 
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eſcalhi in vita. in his life time, 31 E-I. Cuz invite, 31. 
wife of the King.of England.is of qa and capa- 
to grant and to take, to ſue and to be ſued, as afeme 
- bythe Common Law. And ſach a Queen hath many 
ce afopatives 3 25, ſhe ſhall finde no pledges, for ſuch: is her 
wty, as ſhe ſhall nor be amerced,. 18 E.3.1, @ 2. The 
en ſhall pay no Toll, N.B.a35. The Wric of Right 
not be direted. tothe Queen, no.more.than to the 
) b to her Baylifi, F.N.B. 1 ÞF. Burt a Proveion 
heallowed againſt che Queen, but not againſt the King; 
her hall the Queen be. ſucd- by Petition, bue by a Pre- 
dial £313 1 H.4 766b, | "Fs 
s. ft 4. be bound to the Abbor of D. A. is profefſed a 
of Wkin the ſame Abbey, and after is made Abbot thereof, 
+ {Whall have - action of Debt againſt his own Executors, 
4:25, 6E- 4.4, 22M. 6.5. 45 E- 3. 10. a. $ HeJ. 
""* br. | 2 &$:2. 20I. - I? 
Ixcommunicato mterdicirur omnis aus legitimus, ita 
Gapere non poteſt, nec aliquem convenire, licet ipſe ab 
ppoſſic conveniri. Excommunicatio nihil aliud eſt quam 
laa-3 Canone vel judice ecclefiaſtico. prolata & inflicta 
ans legirima Communioge. Sacramentorum & quandogz 
lum, Br aft. 14.5. fo 415+ $£ 426, &c. FoN.B.64. F. 
lane can certifie Excommengzznt, but onely the Biſhop, 
ne that hath Ordinary Juriſdifion, and is immediate 
ferro the Kings Courts. As the Archdeacon of KR. or 
dean-and Chapter in time of vacation. g 
Ihe Common Law difallows all a&s torBin difability 
my Subje& of this Realm by any Forraign power, as 
igsnot authentique, whereof the Judges ſhould give al- 
ance, 16 E.3. Excom.4. N.B.64. 
_v maner of EleQRion of Biſhops, wide lefbatute of 


F 
1 
os 
®.4 


None but the Kings Courts of Record , as the Kings 
nn, &c. Juſtices of Gaok-delivery, 8c. can write tothe 
fe 9p to certifie Baſtardy, Mulierty, loyalry of Matrimony, 
fe Sor it is a role in Law; That none but the King can wrize 
| to 
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ro the Biſhop ro certifie, Nullus alius preter Regent! 
piſcopo demandare  Inguifetionem faciendam, Bra. L: ; 
Tu is the day 'of appearance of the parties, q 
nuance of the A in all Sammons upon thegft 
there be 15 days after the Summons before the app 
But if the Original be- returned tarde, and Somme 
goeth forth, ob be nine Returns between the * < 
the Returns 8.6.20. 8 Eliz, Dyer 251. 4 
Andbeforethe Statute of eArticuli ſuper Char, 0 ' 
28 E.r. in all Summons and Attachments in plea'e 
there ſhall ſhall be contained the term of 1 5 days. 
conſent, other then common days may be taken 
6. 23, 
The uſe of the Kings Bench at this day is, That! 
offence be commirted in another: county then wal, 
Bench fits, and the Indi&ment be gemoved by Calif” 
there muſt be 15 days berween eval Proceſs and! 
rurn thereof; &c Lib.9. 118; b: Zanchers Gaſe,' ; 
vide &c. 1 
There is dies teciath, as in an Afize in the Kin 4 
or Common Pleas, the Atrachment need not be! 757 
fore the appearance, F.N.B. 177.c. A 
The day of Nif prizs, and the day in bank; i is all G 
as to pleading, but not to other purpoſes, 21 ay p 
vide & qu, fo.135. a. 2 
Refummons or Reattachmentsz are Writs char lk 
mandant or Wjarift, after he hath, obrained the Le 
his Abſolution, may ſue out to bring the Tenant or! 
dant again into Court, ro have day to anſwer unto hill 
theſe Writs do lie in all Cafes when the plea is diſconl 
or put withont day, either in this cafe, or in caſe wii 
Demandantor Tenant hath his age, or for the xow'1 
the Juſtices, or in caſe of a ProteQion or Effoign de, 
le 703 ec. Braton, lib.$.425. Britt. cap» 74.1: Bu q 
Note, That in the caſe of Excommengement, the Wil 
not abate, bur the plea to be put withour day, un 
Plaintiff purchaſe his Letters of Abſolation, &«c; but 
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\Wther five caſes (/c. of a Villain, 8c ante foe$5.4-) the Writ 


all abate, fo. 135+ b. 
But in the caſe of Outlawcy the Writ {ball abate if he 


tain not his pardon, 44 E.3.27. | 

At this day Ideots, Madmen, &c. may ſne, for the Suits 
wſt be in their name, bur ir ſhall be followed by others. 
An [deot ſhall not appear by Guardian or Prechein amy, or 
Mittorney, but he muſt be ever in perſon, 33 H. 6. 18. F. 
| Be 2 Go 
of & But j# Infant or a minor ſhall ſue by Prochein amy, and 
"Mefend by Guardian, 27 H.8, 11. 20 Er 4 2. F, N, B. 
8 H. 
4 Se. 202, 203, 204- 
8 $i lenfant al age de 14 ans enter en religion; & eft pro- 
"W&ſle, le gardein nad auer remedie (quant al gard le corps) 
rſque breve de raviſment de gard enyers le ſoveraigne del 
aſon, & entry d'aſc eſtaut de pleine age que heire len- 
nt © congeable : & le gardein en tel cafe nad afc' remedie 
Ic le terre, &c. Manumittere idem eſt quod extra manum, 
| extra poteſtatem alterius ponere. 


MW Every Manumiſſion is an infranchiſement, but every in- 


nchiſement is not a Manumiffion , M1rr. cap. 2. Sec, 


There be two kindes of Manumifſions : 1- Expreſs, when 
Villain by deed in expreſs words is manumiſed and made 
. 2-Implyed, by doing ſome a, that maketh in judge- 
ntof Law, the Villain free, &c. 
ibertinum ingratvm leges civiles in priſtinam redigunt 
itutem, ſed leges Angliz ſemel manumifſum ſemper 
Dn gratum & ingratum, Forteſeus, Cap- 46. 
| 137. b. 
"Where be ſome caſes where the Villain ſhall be priviledged 
:, pn the ſeiſure of the Lord, &c. 
=" Ratione loci, as if a Villain in the ancient Demefa of 
Ring a year anda day, without claim or ſeifure of the 


4% the Lord cannot feiſe him, &c, ſo long as he regains 
an 
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and continues there, 39 E.3.6. be F NB. 79. a. 


2. Ratione profeſſionis, as if he a Monk be, &c. Glaxy, yy 
C@p. 5+ | 

3. Ratione dignitatis, if he be made a Knight, 8c. 8 W 
fo.1y. 0 

4. Ratione matrimonir, as if a Niefe marry a freeman, N : 


is priviledged during the marriage, 8c. but if the Lu** 
himſelf marry the Niefe, then ſhe is infranchiſed for fau 
Mirr-c.3. ſe&,18. cc. Doft. & Stu. 141. k. 

If a Niefe be regardant to a Manor, and ſhe taketh a ff P'© 
man to hnasband by licenſe of the Lord, and the Lord ni 
a feoffment in fee of the Manor, the husband dyerh, i!" 
feoffor ſhall have the Niefe, for thar during the mari 
ſhe was ſevered from the Manor,* and ſo is lib.29 Af. (whif®® 
is falſly printed) to be underſtood, -. 

if rwo Coparceners be of a Villain, and one of th 
takerh him to husband, ſhe and her hnsband thall not 
a Nuper obiit againſt her Coparcener, but after the det 
of her husband ſhe ſhall, 15 H.3. Nuper ob. 17. | 

When the Lord enableth rhe Villain to have an al. 
againſt him,as for Deht,or Annuiry &e.or if he ſue againl 
Villain an a&ion of Deht, or of Covenant, &c- or gif 
to the Villain a certain and fixed eſtate in Lands, &c. # 
leaſe for years by Deed or without Deed, rhis is an infalff;. 
chiſement for ever. Burt if the Lord atturn to his Villain; 
or if hereleaſe all his right in black Acre, and the vil, 
is not thereof ſeiſed, this is no infranchiſement, becalif 
is void, and can give no cauſe of aftion, fol.c38. a. 1; 


Yo 33s 


Sed. 208, 


The Tenant infeoffs the Villain of the Lord, and a Wh... 
ger * upon by Collufion; in this caſe although the ſh, 
way enter upon the Villain for the moity, yet may hely.. 
a Writ of Ward againſt them both , without infranmy. 
ment of the Villain ; for if the Lord ſhould enter up ud 
Villain, then ſhould the ſeigniory be ſuſpended, and ht”. 
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1Þ could he not have a Writ of Ward againſt the other, vide, 


oe | 
# There is a Nonſuit before appearance at the return of the 
"Þ Writs or afcer appearance at ſome day of continuance- 
# A Nonſuit is ever upon a demand made when the De- 
K mandant or Plaintiff ſhould appear , and he makes de- 
fault- 
A Retraxit is ever when the Demandant or Plaintiff is 
Þ preſent in Court, &c. and this is either Privative, as upon 
"Fdemand made, thar he depart in defpight of the Court ha- 
"Fring made default, &c. or Poſitive, as when he faith, thar 
. he will noc proſecute his plea, 8c. ſed abzude omnino ſe re- 
 troxit, cfol.139 a. * 
K Alſoa Retraxit is a barre of all other aftions df Jike or 
\Finferior nature { qu? ſemel affionem renumciauit awplius repe- 
WM tere non poteſi., Bur Reg. a Nonſuir is not fo, but that he 
may commence an aQion of like nature, &c. again, {ibr.8. 
"Bfa.58. Bechers Caſe. 
\M But yet for ſome ſpecial reaſons, Nonſuit in ſome aQions 
"41s peremptory : As ina qu. imp. if the Plaintiff be Nonſuic 
- Mafter appearance, the Defendant ſhall make a Title, and 
o Whavea Writ to the Biſhop, &c. and the Incumbent that 
";Fcometh in by that Wrir ſhall never be removed, 5 E.3. 35. 
, 809.7. fal-27 .b. Sir Hugh Portmans c. So it is in a Writ de Nate 
v0 habtndo, 11 favorem libertatis, 6 E-2. Vill.26. F,N.B.78 ce 
"And in an appeal of Nucther, Rape, Robbery, &c. in faves 
"Jen viie,9 H.4.1. Pl. Com.1 48. a. 171. And inan appeal of 
BHyben, for the Wrir ſaith, Felonic? Maybemauit, 43 Aﬀfl. 39. 
Wand in an Attaint 5 and the reaſon is, for the faith that the 
Flaw gives to the Verdi, and for the fearful Judgement 
that ſhould be given againſt the firſt Jury,if they ſhould be 
MFconviſted ; and therefore upon the Nonſuit the Plaintiff 
hall be impriſoned, and his pledges amerced ; but if the 
Tocels in an attaint be diſcontinued, the Plaintiff may have 
ther Writ of Actaint, becauſe upon the Nonfſuit there is 
8 J®dgement given, bnc not upon the diſcontinuance, F-Ns 


108. d, 32 1.13, | 
hte I » Nonſulc 
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Nonſujrbefore appearance is not peremptoyy in any 
for that a ſtranger may purehaſe a Writ in the name of h 1 
chat cauſe of a&ion hath. * | 

In real or mixt ations the Nonſuit of one Deman 
not the Nonſuit of both, bur he that makes defanlt ſhall a 
ſuramoned and ſevered ; but Reg. in perſonal aQion 
Nonſuit of one is the Nonſuit of both, unleſs it be ing þ 
rain particular caſes. * F.N.Be 35.b. as in perſonal af h 
bronght by Executors, &c. lib. * 6. f0.25- Ruddocks 
Andin an Ayd.quer. concerning the perſonalty * vide 6K ©* 
lib.j0' 139 a. 

I n a quid Zurz clamat, the Nonſuit of the one, is the ol 
fait of both, becauſe the tenant cannot attorn accordiy 
the grant, 20 E.3. Severance 17. 

Some aQions follow the nature of thoſe aRions wha 
upon they are grounded, as the Writs of Error,fatti 
Scare fac” &c, If a real attion be brought by ſeveral Png 
againſt rwo or more, if the Demandant be Nonſuir ag 
one, he is a Nonſuit againſt all, fer as to the Demand; 
is but one Writ under one Teſte. 47 E 3.6.6. F< 

Severance is twofold 3 vix by Summons ad ſequend'þ 
and that is when one of the Demandants or Plaintiffs n 
appeared, and by award of the Court of Nonſuit with 
any Surzmons, and that is after appearance, fo.149.b. 

At the Common Law upon every continuance 0r af {, 
given over, the Plaintiff might have been Nonſfuit, aff ;c+ 
therefore after YerdiR given, if the Court gave a day 4. 
adviſed, atthat day the Plaintiff was demandable, and thaff ;4, 
fore might have been Nonſuit, which is now remediellf ;j, 
the Stature of 2 H.4.cap.z. But after demurre in law 00 44, 
ed, if the Court doth give a day over, at that day the I þ;, 
mandant or Plaintiff is Demand, and may be Nonfuit, i 14. 
that is not holpen by any Statute , 2 H-5.y. and afte 
award to account, the Plaintiff may be Nonſuir, and fon 
a diverſity between an interlocutory award of the Cai, 
and a final Judgement, [.11. fo.39.41. Medcalfs Cale. | 
Albeit the Lord be Nonſuit, yet the infranchiſemes 


— 


— 
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as the villaine doth remaine, for that grew by the appearance 
F to the Writ. Soit is if the Wrir doe abate. 

Whereſoever the Lord giveth to the villaine a juſt cauſe of 
T a&ion he is infranchiled. Kellaway 134. | 

But if the Lord ſue his vill by appeal of Felony, where he 
"S was indicted of the ſame before , this ſhall got enfranchiſe 
\Þ the villaine, although he be acquited upon the appeale, for 
he ſhall recover no dammages againſt his Lord. W.2+ cap.12. 
22Aſſep.39.14.H.7.2. ; 

Sed. 204. and 210. &c. 

Wt. None ought to pay fines for the marriage of their daugh- 
ters without licence of the Lord, &c. but villaines of blood, 
or freemen holding in Villenage.q3. E*3S. 

ddditio probat minoritatem. Hereditas inter maſcnlas jure ci- 
vil efl dividendee Fort c.40. 

Haud facile emergunt quorum vittutibus obſtat res anguſia dom 
——Horaces 

By the Statute of 31.H.8.a great part of Kent is madedeſ- 
cendable ro the eldeſt Sonne. 18 H.6-ca.1. | 
ll por $11 plures quoties rivos deducitur amnls Fit miner, 4c 
T unda deficiente, perite | 


ith SeF. 211. and 212, 


There is a ſpeciall kind of Borough Engl. as it fhall de- 
ſcend to the younger ſon, if he be not of the halfe blood,and 
If he be, then to the eldeſt Sonne. 32.E.3 tit. age 81.within 
the mannor of B. in Comit- Berks, there is ſuch a caftome, 
K that if a man hath divers daughters, and noſon, and dieth, 
"Y *bc eldeſt daughter ſhall only inherit, and if he have no 
TY daughter bur ſiſters, the eldeft ſiſter by the cuſtome ſhall in- 


7 and ſometime the youngeſt, M4. 10. Ia. Eltots C Brit. 
187.6, 


Imberbis j uvenis tandem (uftode yemoto, 

Gaudet equis, Canibuſque, & eAprici gramine Camply 
Hor, <\ Cerews in vitium fleth , monitoribus aſfer 

Utilum tardus proviſor, prodigus ers 

Sablimk,cupiduſque & amata relinquere perurx ; 
I 3 NH 
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N1l bomine infirmum tellus animalig nutrit 
Inter Cuntta magis Homer. 


Aliquis non debet effe judex in propria cauſa. 10. E.z 


&.H.3.4.H-4-H-4. Salop. Coram Rege. 


Pczſcription que eſt encounter yreaſor, ne doit eſt, al 


Ty, 
Hl 


C 


quia malus uſus abolendus eft. In conſuetudinibus non dal 
turnitas temporis, ſed foliditas rationis confideranda eft, iq. 


141.2. 


Rex, 8cc. pro coi vtilirate terrx Hiberniz & pro unit 
terrarum, proviſum eſt quod omnes leges, &c. quz inſt 


Angl, tenentur, in Hybernia teneantur, &c. Sicur Johan 


Rex cum illic effer, ſtaruit, & firmiter mandavir, 8c. Rot,noſh ny 


30.K-3.#7d.lib. 141 b. 


By an A& of Parliamen tent.10-H.7.eft enaf?, que toutrfulf 
ft. in England devant cela temps ſerront in force in Royalmilly 


Ireland. 


CHAP. XII. 
Of Rents, 


Sed. 213. 


} Ent ſervice eft oy le tenant tient 1a terre de ſon Seigh 


per ſervice and cerraine rent, && / Sergaior poit diftt 
ceo de common right. Rent is reſerved out of the profits 


the Land, and is not dne rill the Tenant or Leffee rakett 


profits : for reddere nhil alu eſt quam acceprum ant dli 


partem ejuſdem reſtitnere, ſeu reddere eſt quaſi retro dare Lib 


I48.Cluns Caſe. Pl.Com. 138,135, &c.Browninge c. 


A rent ſervice cannot be reſerved out of any inheritan® 


but ſuch as is manurable,whereinto the Lord may enter, 


and take a diſtrefſe, as in Lands,&c. Reverfions, remaind'© 


end as ſome have ſaid out of the herbage of Lands, andy 


Rot out of any inheritance incorporeall, or that lie in pt 
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þ 5.f0.4 $ergnior Mountjoyes c, E7+f.23. Buts c. Pl.com.139. 
yr AQ of Law one rent or ſervice may iſſue out ofanother. 
43-46H.6.21. And tho vgh ir be our of Lands, &c. Yet it muſt 
out of an eſtate, that paſſeth by the conveiance, and not 
Iner of a right. 10 E+443-6b. As if the diſſeiſee releaſe to the 
Wideiſor of the Land, ' reſerving a rent , the reſerve is good. 
Ut M0. 144-4 
Non debet eſſe reſervatio de proficuis ipfi,quia ea concedumturiſed 
rddity 100 ext/a proficua.z8.H. 6.38.4. Fol.142.4 
i The common Law is the beſt and moſt common birth- 
oht that the ſubje@ hath for the ſafeguard of his Lands, &C. 
2H.4c. 1, Juſtice is the daughter of the Law, for the Law 
ringeth her forth. | 
Arent ſervice may be reſerved without Deed. 35. Ht. 


34+ 


Seft. 215, &Cc. 
Ou bowe ſur un done en Taile ou leaſe, Wc. woile reſerv. a In 
at ſervice , 21 covient que le reyerfjon, &c. Sozt en: le do- 
Wir on leſſor, Wc. This is not to be underſtood only of a re- 
jeſion immediately expeRant npon the gift or Leaſe,for if a 


(an make a gift in taile, the remainder in taile, reſerving a 
rent, _ keep the reverſion in himſelfe,this is a rent ſervices 
Fe.142.b. 

Reſerver, ſometimes hath the force of ſaving or except. fo 

ſs omerimes it ſerveth to reſerve a new thing vita Rent. 8. 

br ſ64. 48. Sometime to except part of the thing in effe that is 

firs yranted. 35. H. 6. 34, In the grant of a reverſion, the rent 

ke thay be excepted, bur nor the ſervices. 1f a man make a gift 

liguſin tail. withour any reſervar-on,the donee ſhal hold of the do- 

iþ.10nor, by the ſame ſervices thar he held over- The Law regar- 

&eth equity and equality without any provihon or feſervati» 

$0" 0n the party.B.f. 100.Ipſe etetm leges cupi1int ut Jare regatw. 

r, af But if letior for life or years refervech nothing, he ſhall have 

inſealry ovly which is an incident inſeperable to the reverſion. 
I refÞ88 £.3.7. Lttl. fo. 4. 
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150 _ Of Rents. 
Sef. 217. and 218. 


Rent muſt be reſerved ro him from whom the State off 
Land moveth, and not toa ſtranger. 18,E.2. Af 381. Wh 
ſome do hold that otherwiſe it is in the caſe of the King, 
H.6,36. * ; 

Note, that upon a reſervation of a rent upon a feoffy 
in Fee by Deed Indenture,the feoffor ſhall not haveaW 
of annuity, becauſe the words of reſervation, as Reddend 
are the words of the Feoffor , and not of the Feoftee, a 
the Feoffee by acceptance of the State is bound therebyalfi{.p- 
E.3. Annuity 52. 1-H.4.5. = 

And iris holden, that a reſervation upon a Feoffmen 
Fee made by Deed Poll, is good. 8.E.4,8. 
Auxi fi un home Sei. de cert.terre grant per unfr. Pall 
per Indentare un annual rent ifſuant hors de m.la terreuſmn 
auter iz Fee , ou 77 fee zaile, on per terme de vie, 8c. oreffeti 
clauſe de diftrefſe, &e. donques ceo eſt rext charge, «iſh 
grant ſoit ſans clauſe dediſtrefſe donques il eſt r.ſeck.j 
gitus ficcus. | | 
Alſo a man may have a rent by preſcription. 19.1 
Title 34+ 
Seff. 219. 


If a man grant by his Deed a rent charge to anotheralſh 
therent is behind, the grantee hath eleRion to bringa 
of annuity,* and charging the perſon only,&c.or to diltniſhnz 
wpon the Land, and to make it reall, * and chargin 
perſon only, to make it perſonal]. Put cafe that A, bei 
of Lands in fee, and heand B, grant a rent charge too 
fee, this prima facie is the grant of A, and the confirminf 
B. but yet the grantee may have a Writ of Annuity ajl 
beth. Two men grant an annuity of 20 1.per az. to andfip 
although the perfons be ſeverall, yer he ſball have bu 
annuity : Bur if the grant be, Obligam. nos, & utrum; ft 

e grantee may have a Writ of Annuity againſt B. ci$1 
them, but he ſhall have bur one ſatisfaRion. 16, E.2-titay 6 
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47. If aRent charge be gomng toa man and his heires, 
ſhall not have a Writ of annuity againſt the heire of the 


S:ntor albeit he hath Aﬀets, unleſle the grant. bee for him 


| his heires. 2:H-4.13. Dyer 17+ Eliz3+344.b. Vide, Wc. Fo. 
(b, 


Þ Bur Lice. is tobe underſtood with ſome limitation : for of 


at granted for owelry of partition, a writ of annuity dorh 
tlie, becauſe it is of the nature of the Land deſcended. 
lo of ſuch a rent as may be granted without Deed a Writ 


Wanwity doth not lye, though it be granred by Deed. 29. 


[p.23. 


« 'Þ Note, as to ele&ions, theſe diverſities following. 
aS 1. When nothing paſlcth to the Feoftee or grantee before 


leRion, &&c, There the eleRion ought to be made in the 
of the parties, &c. But when an eftate or intereſt paſſes 


| imediately to the Feoffee, Donee, or grantee, there the E- 


tion may be made by them, or by their heires, or execa- 


Wors. Lib.2.f0.36,c. Sir Row.Haywards c: 


2. When one and the ſame thing pafſeth, 8c. and the Do- 


ee, or grantee hath eleCtion in what manner or degree hee 
[Will take chis, there the intereſt paſſeth immediately,and the 


&; ny, his heires or executors may make eleRion when they 
0 |. 


| 3. When eleQion is given to ſeverall perſons, there the 
jt election made by any of the perſons ſhall ſtand. 
4. In caſe an elefion be given of two ſeverall things, al- 


ayes he which is the firſt agent, and ovght to doe the firſt 
SBA ſhall have the eleRion. 2-H.7-23. a. 
ny 5. When the granted is of things annuall, and are to have 
Feontinuance, there the elefion remaineth to the grantor 
nin caſe where the Law giveth to him eleRion) as well after 
the day as before 3 otherwiſe it is when the things are to bee 
ugpertormed uzica vice. 9.E.4.36- and 13.E. 4. Grantee for life, 
"kc.oupht to bring his Writ of annuity in the disjunRtive,clſe 


the judgement,f&c.ſhall determine his eleion for ever: here- 


i mn Fi , miſtaken 


6. The Feoffee by his aQand wrong may looſe his cleflion 
PP 
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and give the ſame to the Feoffor : as if one infeoffey 
of two acres, to have and to hold the one for life z and 
ther in taile , and he before eleftion make a Feof 
both, in this caſe the Feoffor ſhall have eleRion to ent 
which of them he will, &c. | 

Note, that this determination of the ele@ion of theglllc 
tee muſt be by a&ion or ſuit in Court of Record. lſhe j 
grantee doth bring a Writ of annuity, and at the rai 
thereof appeare and count, this is a determination di 
election in Court or Record,albeit he never proceedetiiniif 
forther. F.N.B.15244.5.4.7.33-b. $0 if the granteehij 
Aﬀ. for the rent, and make his plainr, he ſhall never 
bring a Writ of annuity. 10.K.4.19. 

For an Ayowry in Court of Record, which is in nat 
an ation is a determination of his eleQion before anyji 
ment given. Fo.145-b. C | 

It is a generall rule,that rhe plaintiffe muſt have thegffedi 
perty of the goods in him at the rime of the taking. 3 
54-6.H.4.2. But yet if the goods of a villain be diſtreinelip 
Lord of the villaine ſhall have a Replevy, becauſe che lnijagi 
ing of a Replevy amounts to a claime in Law and ve 
property in the plaintiffe. Burt in that caſe if the goougyi 
viliane be taken by a trns. the Lord ſhall have no Revffentr 
> vom the villaine had but a right. 33.E-3.Reph.43. FN 

9.5, 

Property ought tobe tried by Writ. 30.E.3.22. 

A man cannor claime property by his Bayliffe or'{ 
for that, if the claime fall out to be falſe he ſhall be hae 
his contempt, which the Lord cannot be unlefſe he nut 
claime himſelfe, for nemo punitur pro aliens del:Glo. 5+ E4 
= LH4 4 fol. 145 b. 

In a ſpeciall caſe a man may have a Replevy of good 
diſtreined as if the Meſner pur in his cattell in lien oftie 
tell of the tenant peravaile, thar he is bound to acquite, 
ſhall have a Replevy, &c.34.H-6.47. | 

It is againſt the nature of a diftrefſe taken, 8c, to be! 
plevifable. 31.E-3. Gage Dehi. s. And Bradt, Lib. 4:f009 
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þ, Saith, Exdew melo de via obſirufte, per breve quod! juſti- 

coem utilitatem, ne tranſeuntes ire diu impediantur, 

hoc eſſet commune damnum, &' in ho vicecomes & Iuſtici- 

ac facie ſicut ſuper detentionem averior. contra valium plegii 
Bir commune atilis. ue animalia din incluſa pereant. 

We che beaſts of divers ſeverall men be taken, they cannot 

he io a Repleg. but every one muſt have a ſeverall Repl. 

loin a Repl. it is a good plea to ſay that the property is 

he plaintifte, and to a ſtranger , and where there be two 

aeWariftes that che property is to one of them. 28 E.3.92.2. 


23z 
j Z ſemel fafla, t& placitum eeftatum 9 patitr regreſſum 
ud (emel in eleftionibus placuit amplius diſplicere non poteſt. 
ote, a diverſiry between the caſe (* f. 65.4. )aforeſaid of 
grant of the rent , where he may make it either reall or 
onall, and when a man may have eleQion to have ſeveral 
dies for a thing thatis meerly perſonal], or meerly reall 
the beginning. As if a man may have an aCtion of ac- 
Int, or an aRion of debt at his pleaſure , and he bringeth 
aRion of account, and appeare to ir, and after it Nonſuir, 
WE may he have an ation of debr afterwards , becauſe both 
vWions charge the perſon, So it is of an Aﬀe and of a Writ 
entry in the nature of an Aﬀe. &c.28.E.3.98.b.29.Ee3.89.b 
146.4, 


Sef. 220. 


By this Scion it appeareth, that when in a generall grant, 
ue Law doth give two remedies, that rhe grantor may pro- 
wwe, that the grantee ſhall not uſe one of them, and leave 
party to the other. But where che grantee hath bur one 
nedy, that remedy cannot hee barred by any proviſo, 
_\ proviſo ſhould be repugnaut to the grant. 28H.8. 

W. 9, 7 
Andif a man by his Deed grant a rent Charge ont of land 
Wo"id. that it ſhall nor charge the Land, albeit the grantee 
ha double remedy, yer the proviſo is repugnant, becauſe 
Land is expreſly charged with the rent, bur the Writ of 
: anauity 
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annuity is but implyed in the grant , and thefeforey 
be reſtrained without any repugnant and ſufficient$7: }- 
left for the grantee 3. for the grantee, for which a 
putteth his caſe of the reſtraint of bringing a writ of! 
Alſo our author putteth his caſe of a rent charge coniii 
and of a rent charge iſſuing truly our of land g«Hy 
H.8.8cc. malagrammatica non vitiat carta. For the lyſt 
principally reſpe&erth ſubſtance, doth judge ſome 
double negative, to be a negative, according to thy 
of the parties, and not according to grammarticall « 
ion, 

Set. 221. 


A grants that B. ſhall diſtreine for ſuch —_ en t 
of mony in his mannor of D- m judgement une 
Mannor is charged with the rent, but the perſon of thyhHor 
tor cannot be charged , becaufe he expreflely grauia" 
rent, * for that wuuld charge his perſon. bur that they 
_— diſtreine, &c, which onely chargeth the la 
146. b. 

If a Rent be granted our of the Manor of D. ul 
grantor grant over, That if the rent be behinde,thegulf 
ſhall diſtrain, &c. in the Manor of S. this is but a pewlif®* 
the Manor of S. But both Manors are charged, ti 
with the rent, the other with the diftreſs for the renW* 
one iſſuing out of the land, and the other to be rakengyr® 
theland, lib.7. fo.23,8c. in Buts Caſe» Pr 

Nueties in verbis nulla eft ambiguitas, ibi nulla expofinaſi® 
wverba expreſſa fienda eft- oy 

And if in this caſe, this ſhall amount to the grant ofl 
out of the Manor of S. then the grantor ſhall be twic 
ged ; andſo the Law by conſtrudtion againſt che worm 
the intention of the parties, ſhall do injury to the gif 
&c. f0.147.4. | | 

And there is no diverſity in this caſe, when the 
of S. lieth in the ſame county, and when it lieth in ao 
county, for the words in bath caſes are all one, and na 
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eireafon to ſay that he ſhall fail of a Recovery by Aſſize, 
ul). f.3- Bulwars Cafe, 1 *Aſ]. p.10. wide &c. 
f a man grant 2 rent out of three acres, and grant over, - 
S:if the rent be behinde, that he ſhall diſtrain, &c. in one 
the acres, this rent is entire, and cannot be a rent ſeck 
I of two acres, ane a rent charge out of the third acre, 
MM therefore it_is a rent ſeck for the whole, and yer he 
ll diſtrain for this in the third acre, wide & qu. 
$4 doth bargain and ſel] land to Be by Indenture, and be- 
Me [nrolment they both grant a rent a rent charge by Deed 
c, andafter the Indentore is inrolled ; by the operation 
theStature, ic ſhall be the grant of B. and the confirma- 
zof 4+ Bur if the Deed had not been inrolled, it had 


ly» the grant of A. and the confirmation of B. and fo 


eng; v74 date the Grant is good. 
home [eiſe de 20 arr. grant rent 205, bors de cheſ®. acre, & 6 
/ T6 Le alia 20 I. 22 H.6, 10.6. 


wh Se. 222, &c. 


Fi h1me ad un vent pt a luy & a ſes beires iſſunt hots de 


Mt terre, fil purchaſe aſc” parcel de cel a lu), & a ſes beires, 
Wt le rent charge eſt extinfl, & Vawmity auxi, pur ceo que rent 
telfore ne pore efty. per tiel Manor apportion, mes þ tie! parcel 
ariiend &c. ($.22.4.) 4 le fits, auterment eſt» Auxi per purchaſe 
pertel ec. rent ſervice point eſtre apportion, 
FArent charge by the a& of the party may in ſome cafe be 


Wportioned: As if a man hath a rent charge of 2c « he may 


Weaſe to the tenant of the land 10 s. and reſeive part, for 


oi grantce dealeth nor with the land, as in caſe of purchaſe, 
iced8*- 14 Elit, in Communi Banco. F.N.B. 152. 4.6 


it tenant pur auter vie, by his Deed grant a rent 


fee to one for 21 years, Cefty que wie dyeth, the rent 


Wegeis determined , and yet the grantee may have during 
« MEE Jeares a Writ of annuity for the arrerages incurr. after 
ne cdeath of Gol vie, becauſe the rent charge did deter- 

Wc by the at of God,and by the courſe of Law, Aim leh 
#u 
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wulli facit injurias. wards c.cited in lib, 2, In Hewad i 
0e36. 4 | 
, There be divers kinds of rent ſervices which are not Anc 
in the Statute of Quia empr. terre and yet ſuch rent ſera? 
apportionable by the common Law. As if the leflor n If a 
part of the land, 8&c. in an ation of waſte, orenter foci 
fciture in part, &c» Lib.6-f.1.0c. Bruertons c. Lib,8.f.tq 
Talbots caſe. So likewiſe if the leffor grant part of then” 
fjon to a ſtranger, the rent ſhall be apportioned, for thai; 
is incident to the reverfion, L:b.8.fo.79. Wildes caſe. FF 

A rent ſervice may be extine for part, and appotti 

for the reſt , buta rent ſervice cannot be ſuſpended; 
by the a& of the party, and in efle for other part. "FF. 

For if the leflor diffeiſe rhe leflſee, the rent is ſuſpend 
the whole, and cannot be apportioned for any part. | 
therwiſe it is where the leffor enters lawfully . as uponali 
render, forfeiture, &c. Where the rent is lawfully ext; 
part. 21.K,4 29- ; 

And yet by att in Law a rent ſervice may be ſuſpenvh,y.... 
part, and in efſe for part. As if the tenant give a pad; 
tenancy to the Father of the Lord in taile, the Father, 
and this deſcends to the Lord in this caſe by a@ in la ;; 
Seigniory is ſuſpended in part and in cffe for part, wllh.cr.. 
ſame Law is of a rent charge. -30.Aſſ.p.12.. = .*- 

And when the Guardian in chivalry entereth int) 
Land of his ward within age,now is the Seigniory ſuſpelh, 
bur if the wife of the tenant be endowed, &c. Now ſulliſ 
pay to the Lord, the third part of the rent. 33. E. 3-1 
138. this caſe I ſhould have put ficſt. Tho.Moe. w 

Zeem, a Seigniory may be ſuſpended in part by the 
a ſtranger, as if two joynrenants or coperceners be ofa, 
niory, and one of them difleiſe the Tenant of the Lan 
other joynrenant or copercener ſhall diſtreine for his, 
moity 27. E,3.88. = 7 

Concerning the apportionment of rents there 154. 
rence between a grant ofa rent, and a reſervation ofall ; 
aa. H.4.17, A managainſt his own grant ſhall not tay” 
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\antzge of the weaknefle of his owne eftate in part. Vide lib, 
Sc. Fe. 148. 6. 

'F And note 2 diverſity between a rent in grofſe, and a rent 
Weident to a reverſion. 

If a man grant & rent charge out of two acres, and after 
he grantee recovereth one of the acres againſt the grantor 

Se Title Paramount, the whole rent ſhall iflne out of the 
Weher acre: Bur if the Recovery be by a feint Title by Co- 
Wine, then the rent is extin in the whole, becauſe he claim-. 
"$4 under the grantor, Dod?. & Stud. 1.2-c.1 7. 

& And yet in ſome caſes a rent charge ſhall not be wholly 
"Witint, where the grantee claimeth from and under the 
"Sranor. As if B. -make a leaſe of one acre for life to A, 
Wd A. is ſeiſed of another acre in fee ; A. granteth a rent 
*Wheroe to B. out of both acres, and doth waſte in the acre 
Which he holderh for life; B. recovers in waſte, the whole 
"Ment is not extin&, but ſhall be apportioned &c. for that, 
"Mulu Commodum capere poteft de injuria ſua propria. 

& If the King give two acres of land of equal value to * an- 
"Wther in fee, fee tail, for life or for years, reſerving arent 
28 Iwo ſhillings, and the one acre is evicted by a Title 
*Fiamount, the rent ſhall be apportioned, F.N.B. 234-b. 
i {f anentire ſervice be pro botto publico, as Knights ſervice, 
Falllegard, &c. rhough the Lord purchaſe parr, the ſervice 
Femains : but when entire ſervices are for the private bene» 
WF of the Lord, it is otherwiſe, (6.6. fo.1,2. Bruertous Cale. 
oped vide bb. &c. ſ0.149-4- 

Seft. 223+ and 224. 

&f Rep. it holdeth, That que in fevtes dividi nequeunt, ſolida 
Wguis preflantur. Vide los reports Bruertons Caſe, lib. 6. 
905 Caſe, l.8. f.104. 

"If there be Lord and Tenant by Fealty and Herriot ſer- 
"3 andthe Lord purchaſe part of the' land, the Herrior 
JEneis extin (and yet itis not annual) becauſe it is en- 
f ——_— Bur otherwiſe it is of Herriot Cuſtome, 

: K 
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If the tenant giveth to the father of the grantee of 
charge part of the rent in cail, and this deſcend to they. 
ree, the rent charge ſhall be apportioned, and ſo bygif © 
law a rent charge may be ſnſpended for one part, and * 
for another, go 4ſſ.p.12. fol.145.b, . = 

And fo it is if the father be grantee of a rent, aff 
ſon purchaſe part of the land charged, the father dyehh# 
the rent deſcends to the ſon, the rent ſhall be apportins 
and ſoit isif the grantee grant the rent to the tel 
the land, and to a ſtranger, the rent is extin& but fora, 
ty, 34 H.6e41.b. F-= 

If a man hath ifſue two daughters,and grant a rentdl.” 
ro one of them out of his land, and dyeth , the renli7 
be apportioned ; aud if the grantee in this caſe infal® 
another of her part of the land, yer the moity of thai. 
remaineth iffuing our of her Siſters part, becauſe they; 
of the grantee in the land by the deſcent, was diſchagil 
the renr. I 

But in all theſe Caſes where the rent charge is appotiÞ, 
ed by a& in law,yet the Writ of Annuity faileth; foril;. 
grantee ſhould bring a Writ of Annuity, he muſt groulifi;; 
upon the grant by Deed, and then muſt he bring itfvllh, 
whole, 9 4ſſ.22. 5 R.2. Annwiy 21. =, 

Annua nec debitum judex non ſeparat ipſum. | 

Alſo in reſpe& of the reality, the rent is apportionel$, 
the perſonality is indivifible, 8c. = - 

If Execution be ſued 8c. upon a Statute Merchuti; 
Staple, and after the inheritance of partof thoſe land; 
ſcend to the Conuſee, all the Execution is avoided, fol; 
duty is perſonal, and cannot be divided by a& in 
Com.72, 15 E.4.5. 4F 

If the Father within age purchaſe part of the landapy, 
ged, and alieneth within age, and dyeth , the Son rea. 
eth in a Writ, Dum fuit infraetat, or entreth ; in the 
the aQ of the Law is mixt with the a& of the party, 
yet the rent ſhall be apportioned ; for after the recon - 
entry, the Son hath the land by deſcent, fo.1 50, vide 1 
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4  & relation or fiftion of Law ſhall never wotk a wrong, 
Tf ar charge to a third perſon, but in fitione jurk ſemper eſt 
1 equizas. lib.3- fol.29. Butler ahd Bakers Caſe. 

*# 4Aif the Feoffee granta rent charge, al feffor & ſon feme 
i & a beires del Baron” feme recover Dower 3 le rent charge ferra 
A417; & el diftreizam, &c. | 


Set. 228, 


"If there be Lord and Tenant by Fealty and Rent, and 
Tf the Lord by his Decd reciting the Tenure, releaſe all his 
IF Right in the land, ſaving the faid rent; the ſeigniory re- 
mins, and he ſhall have the rent as a rent ſervice, and the 
IF fealry incident to it, 8c. 12 E.4.11. 9 E-3.1 _ 
wi Ty the Donee hold of the Donor by fealty and certain 
\ FF rent, and the Donor grant the ſervices to another, and 
, "F the _ attorn , the rent ſhall paſs as rent ſeck), fol: 
"FF 150. | 
i if there be Lord and Tenant by fealty and certain rent, 
and the Lord grant theTent in tail, or for life, ſaving the 
"FF fealty ; and furcher granr, Thar che grantee may diftrain 
"867 it, albeit the reverſion of the rent be a rent ſervice, yet 
2F ihe Donee or Grantee ſhall have it but a; a rent ſeck, and 
-F ſhall not diſtrain for it, . 7 E-3.2,3. adjuds. 
i Whereas in an Affize for a rent ſervice, all the tenants 
"F of the land need not to be named, but ſuch as did tbe dif- 
Sin; yet in Afﬀfize for the rent ſeck, which ſometimes was 
8 afent ſervice, all the tenanrs muſt be named, as in caſe of a 
"Ment charge, albeit he were diſſeiſed but by one ſole tenant, 
4 E.2. Aſſ.q449. 26 H.8, Dyer 31, | 
S Butif the Lord of a Manor releaſe the Fealty to his Te= 
ua nant; ſaving the rent 3 or that a Meſualy become a rent - 
$9 Surpluſage > thoſe that are ncw ſeck (and fometimes 
vere ſervice) are part of the Manor 3 but a rent charge 
Faunor be part of a Manor, 31 Aſſ-23. 22 4f. 53+ 


ty 
K BD | Sed. 226, OR . ; 
KS If there be Lord and Tenant by Fealty and Rent, the 


an 
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annual rent, which is a profitable ſervice, is of highera 
more reſped in Law, then the Fealty, and therefore byth 
grant of the rent, the Fealty thall paſs as incident, &c. hy 
it is an incident ſeparable, and therefore may be by a ſaving 
as Littleton hath ſaid, ſeparated by it. And fo when 'theTs 
nure is by Fealty and rent, and the rent be recovered, th 
OE ſhall includedly be recovered, 44 E.3-19. 26 Af 
E.4.28. 'A 
$o long as Homage continues, the Fealty cannot bed. 
vided from it, vide lihe &C. 157, 4+ a 
Note a diverkty between theſe corporeal ſervices of lf . 
mage, Fealty and Eſcuage, which cannot become ſeckyl 
dry, but make Tenure, whereunto Diſtrefſes , Eſcheal 
and other Profits be incident 3 and orher corporal 
vices, as to Plough, Repair, Attend, &c. And all Rai 
whatſoever, for they may become ſeck, and make nok 
nure. | | 
Rent and Fealty are incident to the Reverſion, 
Rent ſeparably, and Feaſlty inſepardbly, 12 E.4.3. Dit 
Stud. lib.2. c.9. [of 
The incident ſhall paſs by the grant of the Principal, bt 
not & converſoeAcceſſoriumnon ducit ſed ſequitur ſuns prinajlh 
fol.15 2.4. | | 4 
If the Tenant infeoff the Lord Paramonnt, and hism 
and their heirs, in this caſe the Meſnalry is but ſuſpend 
for if the wife ſurvive, both Meſnalty and Seigniory aret 
vived, 7 Aﬀe.2. 7 E.3.20. : A 
Tt is ſaid, that if there be Lord Meſne and Tenili fav 
each of them by Fealty and 6 de the Lord confirm thelll- 
of the Tenanc co hold of him by Fealty and 3 d. that 
Meſhalry is extint. Soit is if the Lord releaſe to theft © 
nant,, for whether the Lord purchaſe rhe Tenancy, ou 
Tenant the Seigniory, the Meſnalty is extin&. .8 H.6* 
0.152.b. . 
j So if there be Lord and Tenant, and the Tenant nit 
gift in tail, the remainder to the King, the Seigniory 5ayh ,. 
tink , 4&5 P.&M. Dyer 154 Lex citins tolerant 
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fivatum dammum quam publicum maluy!, 13 He 4. 3: 40 Afl. 
(29. | | 
F No man can hold one and the ſame.:Jand immediately of 
two ſeveral Lords. And one man cannot of the ſame land 
beboth Lord and Tenant. | - | 
It is Reg. true, Kes 7uter alios ata aiteri nocere non debet. 
kt fatum unius alteri nocere nan debet which are true, -with 
this Exception > Unleſs an inconvenience ſhould fol- 
low, $&Co 
mil Quando lex dl:quid alicui concedit, concedere vid?tur @ id 
B fre quo 725 ipſa ofſe won poteſt; And therefore if a man ma- 
K keth a leaſe for life, reſerving a rent, and binde himſelf in 
aStatute, and the Cogniſee hath che rent exrended, and 
delivered to him, he ſhaM diſtrain for the rent, becauſe he 
F cometh to it by courſe of Law, 13 H.4. Avowry 237. 
- Laley woet plus toſt ſuffer vn miſchieſe que un inconvenience ; 
als & pur ceo þ Meſne tient per 12 d. & tenant pe! 5 +. & le ſeig- 
Nl new purchaſe le tenancy, le ſeigniory dadMeſnalty # extin(. Et 
'Þf { Meſne aa 4 5. come rent [eck de le ſeignienr. 


Set. 233. « 
8 Shomeque ad rent ſech eft un foits ſei: d'aſe' parcel de le 
T a le tenant ne woile payer le rent aver, it ata aſſe de 
af ove! dif. | 
lt. Arent ſeck or rent charge may be demanded after it is 
=F dbehinde at any time, 8&c. for, Remedies for Rights are eyer 
aff favorably expounded, M. 41 E. 4 adjudged. 
ls If the demand be made upon the land , and the rent is 
"6 N0t paid, whether the tenant be preſent or abſent, yer this is 
8 adenyal in Law, 8c. | 
ol Diſſifae, is a putting ont of a man out of ſciſin, and ever 
cof8 implyeth A wrong, Bur diſpoſſefſing or eje&tment is a put- 
-1F fing out of pofſeffion, and may be right or by wrong. Braff, 
ll 64 f.161, Mirr. cz. {.1. ft 
ell, Diſeiſen oft un perſonal trefpaſs "de witius oufter del 


Where the Statute of Merton (20H, 3) 4” 
| K 2 [ 
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de libero tenement. Littleton expounds it to extend to{ 
rent ſeck or rent charge, albeir they be againft Comma 
right, yet a man hatha Frechold in them, 4o of]. 23.'« 
And he that granteth ownia renementa ſua, a rent chargeq 
a rent ſeck, doth paſs, 14 E.4.4. 11 H.6.22. 4 
Recuperare, is ad rem per injuriam extort” ſve detentan jy 
ſententian: Judich reſtitus. © | 
. Execution is. the obtaining of afual poſſeſſion of a 
thing acquired by Judgement of Law, or by a Fine exe 
tory levied, whether it be by Sheriff, or by the entry of 
party, vide Sea.504- : 
\ If the Recovery in Aſlize &c. be had againſt one, andhy 
and another redifleiſe the Plaintiff, he ſhall nor have ak ; 
difleiſin z for here is al:#s, and he cannot have a Redifigh 
againſt the former difſeiflor alone, becauſe he is joynt-tengi 
with another, For joynt-tenancy in a Writ of Rediflei 
is a good plea, and a ſtranger ſhall not be ſubjedt rod " 
impriſonment and dguble damages, 33 E. 3. Rediſſeifal, 


9 H.4.3. F.N.B. 118.e. ' 
A Rediſſeiſin doth lie againſt the difſeifor which doth} 
difleiſe, and his Feoffee after the ſecond difſeifin, for othe: 
wiſe the redifſeifor might prevent the Plaintiff of his 
diflcitin. | | © | 
If the Meſne recovereth a rent when it is a rent ſeri 
and after the'rent becometh a rent ſeck by ſurpluſage, wi 
doth rediffeiſe him of the rent, he ſhall have a rediffaWwy - 
for the ſubſtance of the rent remains, though the quality 


altered. 


L 
. 
4 


Se. 234. 


He that is of a Jary, muſt be ber & legalis bomos g.E.446 
Firſt he ought ro be dwelling moſt neere to the place whit 
the queſtion is moved. 2. He ought to be moſt ſuffice 
both for underſtanding, and competency of eſtate, 36 
be leaſt ſuſpitious, rhat is, to be indifferent as he ſtands 
ſworne. FYideS.102.193- Ad queſtiozem fatti non reſpmis} 
Indices. Ad quetſtio. jurh non reſpondent Iurgtores. Cane 
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challenge, 7. e. to except againſt;them in Gourt that are re- 


8 curned to be Iurors. Fo. 155, b. A 


-Itis moft neceſſary, that Turors be onmi exceptione wajores 3 

foraſmuch as mens lives, &c. are to be tryed by them. ...;;..- 
Nots, that there isa principall eauſe.of challenge ro the ar= 
, and a challenge to the favour. Foh 156. a. Vide-e*: nota, 

# The challenge to the arrray is in reſpe& of the-canſe. of 

& windifferency or defaulc in the Sheriffe,or other officer that 

madethe returne, and nor in reſpe& of the-perſons 'retur- 


_ ned, where there is no default in the Shetifte, 8&c. for if the 


v8 challenge to the array, be found againſt the party that takes: 
F it, yet he ſhall have his particular challenge to the Polls, that 
is tothe particular perſons 3 and theſe be of four kinds, 4. e. 
emptorie, principall, which induce favour, and-for de- 
wh of hundredors, Fg.156. b. | 0; 
Aman may challenge peremptorily, without ſhewing an 
cauſe, and this only is incaſe of Felony, &c. In favorem vite. 


Vide, &'c. 


fas -ÞPrincipall challenges to the Poll may be reduced to foure 


heads. 1. Propter honork reſpefium , as no Peer ofthe realme 
.$to be ſworne on Juries, (.6,52. 
2. Propter defeftam, patria,libertatzs, liberi tenementi ; Hun- 
+8 #tdorum for vicint vicinorum fatla preſumuntur ſcire. 
| © 3+ Propter affefluns ; and this is either working a principall 
«ls challenge, or to the fayour, and againe a principall challenge 
beither by judgement of Law wichout any a@ of his,as if the 


lg Juror be of blood or kindred to either party» Brit. f. 134. if 


the Juror have part of the Land that dependeth upon the 
lame title. Bradt.f.18*. 

Ifa witnefſe named in the Deed be returned of the Jury, 
&c. f, 23. 4f.11. Fo.157-4 Vide &@ nota. Or upon his own 
at, as if the Juror had given a verdi@ before, for the ſame 
cauſe; albeit it be reverſed by writ ef error, or if after verdi& 
Judgement were arreſted, So if he hath given a former ver- 
did upon the ſame - title or matter though between other 
perſons. 8.H.g.10.18.E.4.12.21.E.4.74;fo.157-b.Vide, fc 

Ifa Jurot hath been an arbitrator choſen by the plaintitte 
K 3 "06 
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or defendant in-the ſame cauſe, and have been informed gf 
' or treated of the matter, this is a prrincipall challenge, 9&4; 
46. "Bar a'Commiſfioner choſen- by one. of che parties ſally. 
examination of witnefſes, 8c. may upon cauſe be challengedF, 
for favour. {.'9.f0.7 1. Peacocks Caſe. | - 
| Challenge concluding to the favour muſt be left to thy 
conſcience of the triors, &c As if the Juror bee of kindrelif 
or der the diſtrefſe of him in the reverſion or remainday i} 
or in whoſe right the Avowry or juſtification is made, 
 -' Theſe be no principall challenges, becauſe he in reverſion 
2c. is not party to the Record, otherwiſe it is if they wan 
made parties by Aide,Reſceipr, or voucher,and yet the cap 
of favoar is apparantz' ſoit is of all principal caaſes it thy; 
were party tothe Record. 1o.E.s. !2: vide, ce mo 
4+ Propter delilum,as if the Juror be attainred or convidey 
of treaſon or felony, 8&c- for repellitur X ſacramento infank F.... 
Soit isif a'man he onclawed in treſpaſſe,8&c.Mirrgroca- 3. dy, 
taint. F0.158. a-Vide, Rc. WW * 
Notazthe array of the Tales ſhall not be challenged by al, 
one party, untill the array of the princzpall be tried ; but} 
the plaintiff challenge the array of the principal, the defeÞ;;e 
dant may chajlenge the array of the Tales (and there the ol 
of the principall, and the other of the Tales, ſhall rry-bolWay 
arrayes) after one hath taken a challenge to the Poll, itY, 
cannot challenge the array. 9 E.4-27.9-H-5.11. - 9 
If a pannell npona .ver. fac. be retnined, ' and a. Talss 
and the array of the principall is challenged ; the Triog: 
which try and quaſh thearray, ſhall not rry the Array of tit; 
Tales ; for now it is as if there had beene no appearancelyy 
the principall pannell, bar if the triors afficm the airay of Yr; 
principall, then they fhall try the array of the Tales. 9 E-'$ 
46.7. E, 6: Dier: 958. When any challenge is made roll; 
Polls, two triors ſhall be appointed by the Courr,and if hq} 
try one indiffereut, -and he be ſworne, then he and rhetMF; 
triors ſhall try another, arid if another betried indifferah 
and he be ſworne, then the two triors ceaſe,and the rwothi 
be ſworne in the Jury ſhall try the reſt, 22 E.4. {ha.61s p; 
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the plaintiffe challenge ten, and the defendant one, and 


"4 Fthe twelfth is ſworne, becauſe one cannot try alone, there 


be added to him one challenged by the plaintiffe, and 


d he other by the defendant. 9.H.4.41. If che cauſe of chal- 
+ Fenge couch the diſhonor or diſcredit of the Juror , he ſhall 


t be examined upon his oath,bur in other caſes he ſhall be 


SFexamined upon his.oarh to informe the-triors. 49 E-3.1.2. 


Ul Fews ne (erfo, ne enfans, ne nul enfamys, ne nul que n# fife te- 


Ft, ne poet eftr. bone ſummonere. Brit. ca. 128. Vide libre + 


WE, 158 b, | 


"TE fan Af. of no diſſerm Vide 1.8.f.45. It hu Webbs c. 
& Whenſoever a Statute giveth a forfeiture or penalty againſt 


W Mhio which wrongfully deraineth, or diſpoilefierh another of 


” his duty or incereſt, in that caſe he that hath the wrong ſhall 


*Fhave the forfeiture, &c. and nor the King. P. 29. Ex, be- 


RY £ 
14 
F8- 


Fatemporall remedy at the Common Law to Parſons, &c. for 


eene the Queen and Wood, and'ſo it was adjudged, &c. 
(.4- 1a.Reg. and note, that the A of Parliament doth give 


Fan ceclefiaſticall duty , and tro Jaymen proprieraries of tithes 
"*Fthe like remedy, bur rhey have eleRion either to ſue for the 
*®Ftreble value at the Common Lav, .or for the double value in 
Ftte Ecclefiaſticall Court, or for ſubftraftion of tithes there 

Jalo. Vide & nota 159.4. 2.E.6.ca. 13. Donee treble walue 


| W patty grieve p.predia'l diſnes detaine per tort, Oc. 


| | Seft. 23%. 236. | | 
Payment of any mony (oc: of any valuable thing ) in the 


®F name of ſein of a rent ſeck, before any rent become dye, is 


# | good ſeilin of rhe ren? tro.have an Aﬀ. (of no diſſeiſ.) when 


Fits due, and thar which is given in the name of ſeif. &c. 
£ workerh his eff-& ro give ferſiy, anc! yer it 15 nO partof the 
ent, nor ſhatl be ahared ovr of tHe ient. S. 565. 


The prant and delivery of ihe Decd (and an arrurnement) 


©F'i3 n0 ſeitin of the rent : avd a feifin in Law which the grantee 


at by the pranr,i« nor ſufficicnr to maintaine an Aﬀe or any 


EY other real! ation, bur there muſt be an aCtuall ſeiſin. Fo. 


K4 . Abo 
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Alſoof a rent ſeck ( and ſo it isof a rentcharge ) 


ever (ſ. de mortd. ou Bre. de Ayel, ou de Coſinag. & tows, E. 

rers manners daftiogs reals, come lacale gift, fcome i pul 

daſe” auter rent. | Wo 21 
Hereupon ſome have gathered, that a man ſhallkaill, 

Wrir of right ofa rent ſeck, or of a rent charge,albeith 

be againſt common right. F.N-B.6-14.E.4+5. 1 


Sed. 237. 


Sont 3. cauſes de diſſeiſin de rent ſervice ſc. reſcous, rep 
& incloſure z car per trebs choſes le Seignior # di(turbe de lenalic i 
per que il doit ait ep vener a ſon rent, ſc-de le diftreſſe. Mart. 
But you may make fix difleitins of a reart ſervice : Reſaui- 
a diſtrefſe , reſiſtance to diſtrein, Repl. incloſ. counterjk 
ding of the title, and vonching of a Record and failnffla 
Fo. 160.b, | AH 
_ Inſomecaſes the Tenant may make Reſc9us, &c. 1.” 
rent be behind when the diftrefle is taken. 2. If the Tawael 
tender the rent to the Lord , when he is to take the dildo di 
_ and yet the Lord will diftreine, &c. 3- If the rent beWſii 
hind, and the Lord diftreine the Cattell of the Tenantinlh- 
high way within his Fee. 4. If the Lord will diſtreine, ate 
77a Carine, where there is a ſufficient, &:c. ro be taken belilifſor 
s. If the Lord comming to diſtreine had no view of rheief 
tell within his Fee, though the Tenant drive them offer 
poſely, or if the Catrell of themſelves afcer the view goeWſue! 
of the Fee, or if the Tenant after the view remove themlilf 
any other cauſe, then to prevent the Lord of his diſtreſe. 
all theſe caſes if the Lord diſtreine the Tenant may ml 
reſcaus. Vide les autorities en ceux caſes (1.) 6 E-4+11.4.FMp '0 
102.E.Liba.f.11.Bevillsc8. H, 4. 1.(2) 17 E. 3. 43 Woo 
COUS 14. | 1 4 
If a man come to diſtreine for dammage feaſant, anunyont 
the beaſts in his ſoile , and the owner chaſe them out offi | 
poſe before the diſtrefſe taken, if the owner of the Sojle{'m. 
ſtraine them , the owner of the catrell may reſcue thel 
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«beafts muſt be damage feſant at the time of the diſtrefſe. 


Urs E. 4. 10: £76. $.f0. 22. in caſe de ayowrie. 
I There is a diverfity berweene 4 Warranr of Record, and 
2& parr- or an Authority in Lawzfor if a Capias be awarded to 
ne Sheriffe to arreſt a man for felony albeir the party be in- 
Wocent, yer cannot he make 7eſcos. But ifa Sheriffe will 
Sy axthoriry which the Law giveth him arreſt any man for 
Welony which is nor guilty, he may reſcue himſelfe. 14.H.9. 
Wogit. uſt. dr. peace 9. f 
& Tocouncerplead the pſaintiffe in an Aﬀ, by which he is de- 
Wlyed, maketh him thar pleadeth it a diffeifor. Otherwiſe it 
i if he had pleaded zul tort, &c. 24. Aﬀl. 3. 29. Aﬀe. 52, 
288777. Fo. 108, : 
I Ifaman be diſtorbed to enter and manure his Land, this 
Wllis2 diffeilin of the Land jr ſelfe : for qui admit medium diri- 
Wu from ; & qui obſfiruit aditum deflrnit commodum.26.A([-17. 
$3 £4 2:par Lirtleton. 
my” Sout 4, cauſes de diſſeiſm de rent charge [c. Reſcour,repleving 
acdc, denier. and you may adde a Fifth, viz. rebſtance 
WEpdiſtreine, counterpleading, and vouching a Record, and 
Ekiler thereof, ; 
= Deniall.is a difſeiſin of a rent charge as well as of a tent 
aEſeck, albeit he may diftreine for the rent charge as well as 
brrent ſervice. Nota g that when Bookes ſay that detainer 
os ofa rent charge or ſeck is a diſſeiſin, it muſt be intended up- 
Mon a demand made. 145 E. 4.4. Et Sont 2% cauſes de diſſeifin 
azerent ſeck, viz, denier & incloſures 
=» Sel. 240. 
F- Maxime paci ſunt contraria vis & injuria. . 
[ug :Onnes illos dicimus armatos qui habent cum quo norere 
IF poſſunt, &c. Brad. Lib. 4. f.162. 
*F Armorum appellatione n@n ſolum ſcuta & gladii 8 galex 
ay continentur, ſed 8& fuſtes & lapides, as the Poet« : 
' -Jamque faces & ſaxa volant , furor arma miniſtrat, /irei- 
8.1. EZ xeid. 
ny Sed vim vi repellere licer, modo fiat moderamine incul- 
| pat# 
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patz tutelz, non ad ſomendam vindi&am , ſed ad propa 
dam injuriam. Vide Sect, $589. Where a difleif 'n ſhallk 
way of admittance of the owner of the rent. * 

Since Litletons rime a righr profitable Statute 32. þ b: 
37% bath beene made for the recovery of arrerages oft 
in certaine caſes, &c. aut | 

Firſt, When Litt/zz09 wrote, the Heirs, Execntond | in 
miniſtrators of a man ſeiſed of a rent ſervice, rent hp 
rent ſeck, or fee farm, in fee fimple or fee tail, had wif 
merly for arrerages incurred in the life of the owner of| 
rents. Bur now adouble remedy is given to the Exe 
or Adminiſtrator for payment of debts, &c. viF- cithe 
diſtraiu, or to have an ation of Debt. | 

2: The Preamble of the Scature concerning Luo | 3 
Adminiſtratorsof Tenanr for life, is to be —_—y 
nant pur ater vie,fo long as Ceſty que wie liverh, who at 
holpen by the ſaid double Remedy : © bur afcer rhe eſta 
life determined,his Executors or Adminiftrators migt 
had anaQion of Debr by the Common Law, but no 
not have diſtrained, which now they may, &c.. 144 
els Caſe. Dyer 37 5. 

3. If a man make a leaſe for life or lives, or a gift int 
reſerving rent, this is a rent ſervice within the Statute. "7/, 

4- The a&ion of debt muft be brought againſt themllff 
took the profits when the rent became arere, or again 
Executorsor Adminiftrators, but the diſtreſs may be uf” 
upon the land, be it in the Tenants hands, or of anyd 
that claims by « or from him ; #.e. from, or under him byjt 
chaſe, gift or deſcent, and not above him, as the 
Eſcheat claimeth, 8c. by reaſon of his Seigniory, w 
Title Paramount, L.7.39. Lillngtons Caſe, 11 H. oy 

$. Lord and Tenant, rent is arere; the Lord grany| 
Seigniory, and dyeth. the Executor ſhall have no ret 
for theſe arrerages, becauſe the grantor himſelf had noe 
dy for them when he dyed, in reſpe& of his grant wi 
= is accordingly. 


6, If the Tenant make a leaſe for life, remainder fork ; 
remannky 
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-1der in fee, Tenant for life pays not the rent due to 
tn F d, the Lord dyeth, Tenant for life dyes, the Execu- 
*Fcanrot diſtrain upon him in remainder, for he claims nor 


qaeſcent by or from Tenant for life, And ſoit is of a Re- 


y ot 


it if. a man grant a rent charge to A. for the life of Y, 
—Wletterh the lands to EC, for life, tht remainder to D. in 
'S the rent is arrear for divers years 3 B- dycth, C, dyeth, 
"Winay diftrain D. in remainder for all the arrerages, by 
latter branchiof. the Statnte, 22 H. 8 [.5.118. Edridges 


I. For the arrerage of a Nom. Peng, and for relief, or 
"4d pur faire fits Chivaler, 8c» this Statute giveth no 


? Wecrages of the Nom. Pere, the grantee or his Exe- 
+8897 &c- may have an action of Debt: for Relief the 
Wd muſt diftrain, bur his Executor by the Common Law 
Wl! haye ation of Debt, / 1 c.36. F.N.B. 122. 

Note, all manner of arrerages of rents ifluing out of a 
cchold, or Inheritance, wherher they be in Money, or 
Wn, Cattel, 8c. within this Statute 3 but Work: days, or 
Fj corporal ſervice 8c. are not. | Mo 

88 If a Feme ſole ſeiſed of a rent in fee, taketh hushand 
adyeth ; the husband by the Common Law ſhould nor 
aFethe arrerages due before marriage, but now the Statute 
«Micthhim remedy for the ſame. L.4. Oenehs Caſe. 


Liber Tertiue. 


Cap. I. 


0 f Parceners. 


Seft. 241, 


SZ Ur Author having treated in hith 


mer Books 1. Of Eſtates of Landil 
nements; and in his ſecond Book 
N nures whereby the fame have W 
J den : Now in his third Book dl 
j us divers things concerning bot 
as 1. The Qualities of | ther 
he entry of him that Right hatbll 
taken away- 4. The Remedies, and in what Caſes Who 
may be prevented or avoided. 4+» How a man may xg 
_ of his Right for ever, and in what Caſes the ſame mf 
prevented or avoided, vide lib. & Nota, fol.163. Me 
2 043 parcenrs ſont forſque un heire a lour Ailſa 
albeit where there be two parceners, they have mo 
the lands deſcended to them, yer are they both Witte 
heir, vide S.8. werſ fin. "Wha 
Nota djverftat' between a Deſcent, which is anddl 
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"4. adaPyrchaſe, which is an at of theparty. For if 
thrwo daughters &c- and one of them is attaint of 
he Father dyeth,the one moity ſhall deſcend to the 
chter, and che other ſhall eſcheat. Butif a man 
La leaſe for life, the remainder to the right heirs of A. 
dead, who hath iflue two daughters, and one is attaint- 
"Mic, the remainder is void for the whole, for that both 
*Finohters ſhould have been but one heir. Fleea 1.5.c.9. 
"Bic47+ f0.164-4. vide & que 
Bat acer plures participes quaſs wnum corpus in es quod 
ju bent, * oportet quod corpus fit integrum & quod in 
"Wihote þt defefFum. 
*Mf lnds be. given to a man, and to the heirs females of his 
8, and he hath iffue a Son and a Davghter, and dyeth, 
*BDaghter ſhall have the land by deſcent; bur if a re- 
"Rader be limited to the heirs females of the body of 
= kc. the daughter fhall never take it by Purchaſe, for 
""Mbeis not heir female of the body of 1. 8. becauſe he 
Mz $on. And when the right heir doth claim by pur- 
ve hemuſt be a compleat heir in Judgement of Law. 
ltd 2 they be but one heir, and yet ſeveral perſons, ſo 
they one Freehold in the land fo long as it remains un- 
&d in _reſpe& of any ſtrangers Precipe. But between 
Ielves to many purpoſes they have in Judgement of 
1ofreral Freeholds, for the one of them may infeoff an- 
"of her part, and make livery, 10 £.4. 17 E.3.46- fol. 
la, vide & qu. 
Wiote a diverſity , Inter deſcenſum in capita , & itt 


WH a man hath iſſue two daughters, and dyeth , this 
ent is 72 capita, viz. that every ſhall inherit alike. But 
gina hath iſſue two daughters, and the eldeſt daughter 
098 ifhe three danghters, and the yongeſt one daughter 3 
WSiteſe four ſhall inherit, but the daughter of the yongeſt 
Wave as much as the three daughters of the eldeſt, 74- 
| nm, and not 7atione capityrma, for every daughter 


* a{everal roor, &c. 


Men 
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Men deſcending of Danghters, may be Connie” 
as well as women, and ſhall joyntly implead and): 
pleaded.. . - 

Item eſt alia aRtio mixta , quz dicitur a&io Fail 
ciſcundz, & locum habet inter eos qui communenW..; 
hzredir' &c. Et locum haber ur videtur, inter cole 
ubi agitur de proparte ſororum, vel inter alios ubin;. 
partes & cohzredes dividi debear ficut ſunt plus; 
quz ſunt quaſi unus hzres vel inter plures fratres, wi 
quaſi unns hzres ratione rei quz divifibilis eſt inte; 
maſculos, &c- Bra8. 1.2. fol.56, 71, &c. & ls. full; 
vide &> gu. .-. 

. Sunt aliz res hzreditariz quz veniunt in partition... 
cum dividi non pofſunt conceduntur unj, ita quod, ;a 
heredes alibi de communi hzreditate habeant adv... 
ficur ſunt vivaria, Piſcariz, parci vel ſalcem quod pal; 
beant pro defeRu, ficut ſecundum piſcem , teria 
quartum,vel ſecundum atam tertium vel quartum rea; 
in parcis ſecundam, tertiam , aut quartam daman We. 
f.2. 96, fo.165.A. & | 

Reenum mon eft divifibile, 

Preterea (ceptrum lione quod geflerat olim © 
M1xima natarum Priami irg. 1. Aneid. Mit 

If there be two Coparceners of certain lands willih 
rant, and they make parcition,8:c. the Warranty Wiliwri 
main, becauſe they are compcllable to make partir 

Tho. de Eberfton in Foreſta de Pickering, had keptti 
of minde a Woodward for keeping of the Woods la 
of that Manor, and had the bark of all the Trees ies. 
as belonging to his Manor ; and this was adjudged i 
preſcription. 7tin. Pickre $8 E.z. Rot. 34. Fo 

| Sefi. 243, & 244, 245 w 7 

If Coparceners make partition at full age, and unilWliffig; 
and of ſane wemorie of lands in fee fimple, it is gone 
firm for ever, albeit the values be nnequal 3 but if Vile 
lands intailed, &c. it ſhall binde the parties themſelſery 
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ir iſſues unleſs it be equal. - Or if any be Covert, it 
"tiode the husband, but nor the wife or her heirs, It 
Mot binde the Infant, &c. Modus & conventio vircunt 
* Patto aliquid licitum eft, quod fine patt? non admittiture 
a oteft renunciare juri pro ſe intraodul® Conventio 
rvator um non poteſt publico puri derogare. 
heria ſemper eft perferenda propter privilegium #ta- 
teſto quod filia primogenita relifto nepote, vel nepre 
"i pattis ve] matris decetferir, preferenda erir foror an- 
Ra tali nepoti vel nepti quantum ad Eiſnetiam quia mor- 
= Wpaentum expeRant. 
"IF there be divers Coparceners of an Advowſon, and 
>Scamot agree to preſent, the Law dorh give che firſt 
*Matment to the eldeſt, and this priviledge thall deſcend 
"Sx ſue, nay her Aſſigns ſhall have it, and fo ſhall her * 
"*Fand that is tenant by the Courteſte. &c. Bur it is ocher- 
"Wo a partition in Deed by the aG of the party. Sic wide 
Wt {01.156.6. : 
Mw ef diviſo, alterius oft eleftio. _ 
Wi v0b5s poſſefſionem quam divideth ſorte, Namb.c.26. 


Seft. 247- 


-Þ one Coparcener maketh a leaſe pur avs, yet a Writ of 
Wition doth lie; but otherwiſe is it, if one or both make 
efor life, becauſe 701 inſimnl & pro indiviſe tenent, and 
Writ of Partition muſt be againft the Tenant of che 

01a, 11 H.4.3. F.N.B. 62.9. 

Mit one Coparcener diffeiſe another, a Writ of Par- 
vdoth not lie, 8cc. for that xox pro indiviſo tenent, &c. 
"7g. 11 Aſſ-23. | 
4 wo Coparceners have two Manors by deſcent, and 
Dmake partition, that the one fhall have the one Maaor 
Jeyear, and the other the other Manor for this year, 
8 terns vicibus ro them and their heirs, this is a good 
On, Temps, E. x. partit. 21. F.N-B. 62. 1. 

8 Partitions in Law, ſome be by a& in Law wirhout 
—_" fy and ſome be by Judgement, and nor iu a m 
"» [&, 
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If there be Lord, three Coparceners Meſnes, al ; 
nant, and: one Coparcener purchaſe the Tenancy. 
not onely a partition of the Mefnalty, being extig| 
third part, but a divifion of .he Seigniory Paramoy 
now he muſt- make ſevera) Avowries, 26 H.6,9, 

If one Coparcener make a Feoffment in fee of he 
this is a ſeverance of the Copatcenary, and ſeveral; 
of Precipe ſhall lie againſt the other Coparcener mlllh,c 
Feoffee, 37 H.6.8. So it is if two Coparceners hin 
and dye, 17 E.3.15, & 1s. ' 

Et ſi aſe des parceners ſont enget ou diſturbe de {« ii 
(es auters parceners, ou pluſor, al diſſeiſee viendram alwlh3,6 
weral pleint ſwr les parceners & recovera, mes nemy a tmulifith 
weralty, mes en common ſolongz ceo que avant - fl. &«. 1 
fol.112.a. And this ſeemeth reaſonable, for he mul 

| Judgement according to his pleint, and that was of ag 
and not of any thing «n ſeveralty ; and the Sheriffg 
have any Warrant to make any partirion in. ſeveral; 
Metes aud Bounds. L7b.6. fol.12, & 13, Morrice: GldWioy 


Seft. 248. 


$i parceners ne vollont agere a partition deſt.i 
eux, donque lun poi aver breve de partition face ell 
aurers, &c.& le vic.en ſon proper perſona alera as 
8c. & per le ſerementde 12. loial homes de ſon 
ilferra partir. enter les parties, &c. *Þdc 

There is a book in the Exchequer, called Doowfh, : 
dies judicii. Sententia ejuſdem libri inficiari now poteſ; Wii) 
pune declinari , ob hoc was eundem librum judiciary \ 
namus. | Tic 

Sheriff is the Reve of the Shire, Prefectus Strat 
wixcia, or Comitatus, W babet triplicem Cuſtodiam, Wifiiree 
Legis, 2. Vite Reipublice. Vicecomes digitnr, quod with 
wmitis ſuppleat. Marculpbus ſaith, This Office is Ju 
Dignites. Lampridius, That it is Officium Dignitats. 
faich, Quod Vicecores eſt nobilis Officiarius. Forte. 1 
I2 R,2. cap. | ""** 


% 
i. 
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WE yeram quod modo vocatur Comitatus, olim apud Brito- 

Wks cemporibus Romanorum in Regno iſto Briran. vocaba- 
we conſulatus, & qui modo vocantur Vicecomites tunc tem- 
ris yice-conſules vocabantur ;- ille vero dicebatur vice- 
tonſyl qui conſule abſente ipſius vices ſupplebart in jure & in 
bro. Lambert, fo-129.12+ 
© Bayliff is an Officer concerning the adminiſtration' of 
iftice of a certain Province. Fleta 1:2. c.67. 


' Sed. 249, 250. 

WE: de la partition. que U'vicount ad iſſint ſt. il fer. notice la 
ml ulices ſouth ſon ſeale, & les ſeales de cheſe de les 12. fc. 
this &c. doth imply, That the principal Judgement vpon 
the partition ſo returned, is, Ideo confideratum eſt per Cu* 
ud partitio fir1ma & ſtabilis in perpetuum teneatur. Lib. x1; 
0.40 Metcalfs Caſe. | | Mp 
_ Putition per agreement per enter parceners poit eftre, auxibien 
Ar pal [ans fait, come per fait» But a partition between 
aFjopntenancs 1s not good without Deed, albeit it be of lands, 
—Fudthat they be compellable ro make partition by the Sta- 
"Fivte of 31 H.8 c.1o. and 32 H.8. c.32. becauſe they muſt 
weſue that at by Wric de Parti. fac. And a partition be- 
meen joyntenants without Writ remains at the Common 
av,. which conld not be done by Parol. And where books 
y, That joynrenants made partition without Deed,it muſt 
i intended of Tenants en Common, and executed by Ber, 
bk 290. 3 Hy 4.1, Lib.6.12,13. 2 liz. Dyer 179, 28 He. @ 

Ve 29.1, Mar. Dyer 98. | | 
889” Noa, berween Joyntenants there is a twofold privity,v:F. 
Wellate, and m poſſeſſion : berween tenants in commons 
ae is a privity onely in poficſfion, but parceners have a 
privity, w#F. in eſtates Mm perſon, and in pol- 


Mb 
f 
on 

| . 

F ” 

KS 


'S Seft. og1, ec; 


a Arent may be granted for owelty of partition without 
xd, So jitis of Commonof Eſtovers, or # Corody, or a 
v | | L Gommyir 


£4 
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Common of Paſture, &c. albeit they lie in grant 8. | 

a rent be granted out of other Lands, then deſcent 

the Coparceners, then there muſt be a Dee t 

Dyer 1%. 
Sel. 253, Lc, 


Mes ticl rent 2 rent charge de common dt0it erce & ve ref 
egality de partit. Et nota, that Reſervation here, is ta 2 
a Grant. 3 

E. $. ſeiſed of lands in fee, hath iſſue [wo davghien 
and A. Baftard eigne, and Mulier puifne, and dyeth.R 


4. enter and make partition : 4. and her daughter at e 0. 


cluded for ever, 21 E.3.34,35-11 Aﬀe.z3, 


Seft. 256, 237, 258. 


2 parcener's prent Barons, fi parit. fait perenter eux *f 
Sc donque il ne poit eſtre apurs deſeater, & c. ” 
Fudith offictum eft, ut res ita tempora rerum que 

ſito tempore intus eris. A 
An unequal partition in the Chancery, ſhall not hi F 
Infant, F.N.B. 256,259,260, &c, Bur it may be a I 
either by Scire fac. in the Chancery, or by a Writ &þ 
fac. at the Common Law, 21 E.3.3t. 4 
A partition made by the Kings Writ de partie. fa | 
Sheriff by the Oath of 12 men, and Judgement theremur; 
given, (ball binde the Isfant, though his part be unfl2g. 
cauſa qua ſupra, fo.171, ; f 
Seda. 259. 


Si aſc” fait, feoffment, grant, releaſe, confirmation, f 
gation, ou auter eſcript* ſoit fait per aſc devant fon plet 
ſc, 21 ans ou i aſc deins tiel age foir Bayliff on recel 
aſc' home, tout ſera pur nient &c. Auxi home deral 
dit age ne ſera my jure en Enqueſt, 8c. 


Fait, is an inſtroment conſiſting on three ting : " 


Wriring, Sealing and Delivery, comprehending a Barpl 
Contra between pai ty and party,man or woman. 


LING 
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kf Obligation, is commonly taken in the Common Law for a 
aond containing a penalty with condition for payment of 
"Wony, or to do, or ſuffer ſome a& ar thing &c. And a Bill 
"Fi woft commonly taken for a ſingle Bond wichvar conditi- 
"ol 0-17 2.6 
F h Infant may binde himſelf to pay for his neceffary 
met, Drink, Apparel, neceffary Phyſick, &c- and likewiſe 
Ir his good teaching and inftruction, whereby he may pro» 
Wehimſelf afterwards. - Bur if he binde himſelf in an Obli- 
(tion or other Writing, with a penalty for the payment of 
by of theſe. chat Obligaiion (hall not binde him, 18 E. 4.2. 
086.9. fo.87. Pinchous Caſe, ' | 
"FA other things of neceſſity ſhal bind him,as a preſentation 
"*Woa Benefice, for otherwiſe the laps ſhall incur againſt him. 
Wandif an4yfant be Executor upon payment of any- Debt 
"ne to the Teſtator, he may make an Acquictance, but in 
Wat caſe a Releaſe without payment is void, and generally 
\Wlatſoever an Infant is bound to do by Law, the ſame ſhall 
inde him, albeit he. doth it without ſuir of Law, 2M. 
An ation of account doth lie againſt a Bayliff that hath 
miniſtration and charge of lands, goods, &c. for the pro- 
$Þ vhich he hath raiſed or made, or might by his induſtry 
Fare haye reaſcnably raiſed, or made (his reaſonable 
Wrges and expences dedutted.) Bris, fol. 62. 70. 41 E. 
+ AL} >: "ES 
F641 Account againſt a Receiver, is when one receiveth moe 
89 to the uſe of another, ro render an account, but upon - 
$$ account he ſhall not be allowed his expences and char- 
W:+ Except in ſome caſes; Asif two joynt Merchants oc- 
WP) their Srack &c. in common, one of them naming 
elf a Merchanr, ſhall have an accounc againſt the other 
"ing him a Merchant, and ſhall charge him as Recepror 
Tru iþfus B. ex quacunque cauſa & contrattu ad commu- 
[ Witatem ipſorum A. & B. provenient” ficut per lege mere 
"a 1atignabiliter monſtrave poterit, 43 Ez. 21. 3o E1. 


—P*ount 127, 10H.9.16, lib. Intrat. 19,18,19. FeYoBe 118. 
WILLS - L p A So 


F 
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Soars there be but three kindes of Writs of Accoun 
1. Againſt ong as Guardian. 2,. Againſt one as = 
3- a5Receiver, F.N.B. 119.d. 

And co maintain an'aftion of account, there muſthe 
ther a privity in deed by che conſent of the party, 2 


B. Account 89. F.N.B. 117. Pl. Com:542- 2H.4.12. gt q 
6,8c. or a privicy in law ex provifiaxe legis, as —_— $ 


dizn, Lc. 

Minor ſurare no poteſt, BraR.l. $./. 340.b, For an infant 
not make his Law of Non- Summons, 13 E.3-Ley 50.adt 
foie rhedefaulc ſhall nor prejudice him. 2. Mar. D 


105. Bur an infant of che age of 12 yeares ſhall ta 5 ay 


oath of allegiance, &c. Ye Set. $5.91. : 
An Infagt cangot upon his oath make his Law inand x 
of debt» 1,H.7.25. 15. E.4- 2. and the husband anc 
full age for the debt of the wife , before the covertu 
make their Law. 9 E.4-24.15 E.4 2. Le 
Grant is a conveiance of a thing which cannot rh 
ont Deed, as advowſons, rents, &c- Lib.z,f.63.Lincol, G = a 


Se. 260. 261, 


The reverſion expeCtant upon an eſtate taile is ofwaſt® 
count in Law, for that it may be cut off by.the Ted 
Taile. Tres. in feeS. and fee Taile diſcend al 2. file . 

If the yongeſt daughter alien part of the Lands in F& 
ple and dyeth, fo as a full recompence for the landsent 
deſcends not to her itfue, ſhe may waive the taking 

rofics thereof, and enter into the Land entailed,forths 
in raile ſhall never be barred without a full recomp 
though there be a warr. in Deed, or in Law deſce 
Fo.173.4. 

If a man be ſciſed ofthree Manors of equa[]l valve 0 
aud taketh wiſe, and chargech one of the Manors withdl 
charge, and dyeth, ſhe may by the proviſion of the Lail 
a third part of all the Manor and hold them diſcharget 


if ſhe will accepr the entice Manor charged, ic is hdl 1 


thac ſhe ſha'l hold ir ſp. 26.E.3.2owe 1 33-18. b, 
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FA pertition of lands intailed betweene pereeners, if it 
- bcequall at the time ofthe partition fball bind the ifſues in 
? Baile for ever, albeit the one doe alien her part. Dyer. 1. 
B19.98. 
d lb Set. 262. 
46 When the privity of the eftate is deſtroyed by rhe Feoff- 
Gu ofone parcener, upon eviction of a moity by force of an en” 
"Ftaile againſt the other, ſhe ſhall not enter upon the alienee- 
a Btin the caſe that Litrletrn purterch(of difleiin of an Infant, 
tac.) when the privity of the eſtate remaineth, and the parr 
done is evicted, ſhe ſhall enter and hold in Coparcenary 
wk vith her other coparcener, and ſo it is in the caſe of an ex- 
"Fchange. 15.E.4.3.4 per, Littleton L3b.4.121.&6. Baſtards c. 
as If the whole eſtate in part of the property be evicted, 
«that ſhall avoid the pattition in the whole, be it of a Manor 
«(tut is entire, or of acres of ground, &c, thar: be ſeverall ; 
"Mer the partition in that caſe implyerh for-this purpoſe borh 
a varr- and a condition in Law, and either of them is entire, 
and giveth an entry in this caſe into the whole. 1 3. E.4-3.42- 
$4] 12 Lib. q-ante.& ct 
F Alb if any eſtate of frechold be evited from the Copar- 
waver in all,or part of her property, it ſhall be avoided in che 
my ole. Vide Libr. nota Fo.17 0.4. ex grat. 
"Ifbur part, &c. be evifted, as an eftate in taile, or for life, 
Wing a reverſjon in the Copercener. | 
"Where one Copercener taketh benefit of rhe condition in 
lay ſhe defeateth the partition in the whole. Bur when ſhe 
macheth by force of the warr. in Law for part, the partition 
mit not be defeated in the whole, bat ſhe ſhall recompence 
that part. Sic nota diverſit. $.E.3. Tit. Voucher, 249. 
=F Alo, there is another diverfiry between a recovery in va- 
I by force of the warranty upon the exchange and upon the 
rition : for upon the exchange he ſhall recover a full re- 
penee for all thar he loſeth: but ppon the partition ſhee 
recover but the moity or halfe of that which is loſt, ro 


ix end thar thejlofſe may be equall. There are more and 
N | L 2 greater 


If 
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greater privities in caſe of partition in perſons, bloud, al | 
ſtares,than there is in exchanges. 19H.6.2 6.18.£.2, caiy | 
When the whole privity betweene Coperceners jg 
ſtroyed, there ceaſeth any recompence to be expeRed gillſjit 
upon the condition in Law, or warranty in Ley ( we / 
the partition.) Fo. 17 4. a. 'F 
If one COparcenr maketh a Feoffment in Fee ne 
her Feoffee is imp!eaded, and youcheth the Feotfh 6 
have aid of her coparcener to deraign aWarrant P; 
but never to recover þr0 rata _ her by force of 4 
rant in law upon the partition, fot by her rennion 
diſmifſed her ſelf to have any part of the land; as p; a 
And as parcenerſhe muſt recover pro rata, 8c. 31h 
11 H,4.22,23. And yet in ſome caſe the Feoffee 
coparczner ſhall have aid, &c. and therefore if thereke 
coparceners, and they make parcicion, and the onedf ? 
infeoffs her Son and Heir apparent, and dyerh, the þ 
impleaded, he ſhall pray in aid, &c. for that the bi 
berween the Mother and the Sons by Law adnulled 
therefore the Law giverh the Son, albeit he be in byk 
ment, to pray in aid of the other parcener to der 
Warrant Paramount : wherein note the great, E 0 
the Common Law, 43 E-3.2.3. P1.Com. 32 E,1. tit. Aid 
Bar if a man be ſeiſed of. lands in fee, and hath i 
danghrers, and make a gift in rail ro one of- = 
ſciſed of the Reverſion in fee which deſcends to both! 
and the Donee or her ifſue is impleaded, ſhe ſhall no 
in aid &c- either to recover pro rata, or to deraign the he! 
rant &c. for that the other Siſter is a ſtranger cot is 
tail, whereof the eldeſt was ſble tenanc, and-never palt 
was or could be thereof made, 2 H.6.16. bc 
Albeitirisin in the power of the Tenant tai] roo 
the Reverſion + yet if the Infant enter before it bed 


the Law hath ſach Conſideration of this Reverfion, tit t pm 


that loſerh ir ſhall enrer inco her Siſters part, and hola 
her in Coparcenery, for that the privity berween then F 
not wholly deſtroyed. 
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% Sed. 263, 264, 

AS Sile part dun parceuer ſoit defeat per Ioial entre e+c. el port 
acr & occupier oveſg; tes auter parceners &'c. & eux competter 
 Sbfore novell partition &c. E ES. 

F Heve de partit, fac. gift pur parceners tantſolement. Et ciel 
ewe gift exvers tenant per te curt” © tricore il men ne poit ak 


| a] 
—F Albeit that the Tenant by the Curteſie bean eſtranger in 
hood, yet the Writ de partit. fac. clearly lies againſt the 
Tenant per, Curteſie, becauſe he continueth the ſtate-of Co- 
pucenery, 3 E+3-47+ * | 
8 Al if two Coparceners be, and one doth alien m fee, 
they are Teuancs in Common, and ſeveral Writs of Pre- 
ge muſt be brought againſt-chem 3 and yet the parcener 
tall have a Wi ir of Partition againſt the alienee at the 
Commoy Law, 2-8 E.3.5, | | 
If there be three Coparceners, and the eldeſt taketh huf- 
band; and-1he husband purchaſe the partof the yongeſt; he 
and his wife ſhal' have a Wric, of Parcition, againſt the mid- 
de Siſter at che Common Law, becauſe he is ſeiſed of one 
pattin the right of his wife who is a parcener, Diver 1 Mar. 
4. F.N.8. 5. Kegrfs- 


o 


Since Littleton wrote, by the Statute 31 H.8.c.1. 32 H.8, 


£p-32» vide Sect. 290, one joyntenant, Or tenant in.com- 
mon, may have a Writ of Partition: againſt the other, and 
terefore the alience of one parcener may have a Writ of 
Fxtirion againſt the other parcener, becanſe they are Te- 
wants in common. | 

+ So Tenant per Curteſie ſhall have a Writ &c. upon the 
Satute, for albeir he is neither joyntenant nor tenant in 
wmmon, for that a Precipe 'lyerh againſt the parcener and 
tenant per Curteſie, yet he is in equal miſchief as another 
Wenant for life,” Br. £7t. Partit. 141, Dyer 3M. 128. A. 


" Uhr. 243« 


L 4 CHAP; 


P arceners by Cuſtom. 


CHar. IT. 


 Parceners by Enuſtom. 


Sea. 265, Vc. 


Pim y per Je Cuſtome eſt louterres diſcend 4 les fs ( 

wehind &c. & in Wallia, bereditas pereibith eſt inte 
redes maſcul»s. Sett.212. Stat. Waltiz 12 B14 © ' 3 

Sons are parceners in reſpe& of the Cuſtom of the ſa 
inheritance, and not in reſpe& of: their perſons, & | Yagkf/ 
ters and Sifters 8c. be: Bra. l.5. f.qu8. © > £ 

Hotchpot, eft de mitt. les terves leigne ſoer en Fanineg up, 
&- les terres del auter (ger en ſee fimple enſemble, & eonqueife | 
ſerre fert, &rce. Vide Se&.6.265,%ee. 

There muſt be a Cuftom alleaged i in ſome County, te ca 
inable the wife or children to the Writ de rationabile 
bonorum, Regiſt. 142. 34 E.t. Detines 6. 7 E.4.21. 

Bnrſuch as be reaſonably adyanced by the- Fathe 
ſhall have no further part of his goods; for the” on 
the Wric be, Nec in vita patris promoti fuerunt, 3 E.3.M »as 
156.40 E. 3.18. «fo.176. b. wide & nota. | * 4k 

| Ser. 268 and 269. >. 


Afrer this pntting inro Hotchpot,and partition, mad 
{and given in frankmarriage, are become as the ay 
which-are deſcended from the Common Anceſtor, ; , 
theſe;Jands if. ſhe, be:impleaded, ſhe ſhall have aid, &c ul! 
theCoparcener that hath a rent granted to her for ont F1zE.: 
of partitition, hath che rent, as if, had deſcended roherſs L 
BY eap.72.:19;E 3.37. 29 aſl. 23. | i® 

c tour foirs ſur tie] partir? les rerres dones en frankmWi} Not 

riage Cemnreent a les Donees, & a lour heires. ſolos Joltt £1 
Ie forme de le done. Car lauter parcener navoir riens ded ſeep | 


UC; VIE e Uib. fo. 177.Þs p 
Ui 


n=r ==, 


by 
OW yp” os. ps. — > 
4s -. > - 6 pF l Lage "I "2 is 
- * A&A 


*Þ od & inconveniens, aut contra rationem non eſt per- 
nf in lege. ; 


Sea. 211, 272,273. 

Dones ey frankmarriage fueront per la common ley den- 

"Tee (eff. welt. 2. & rout temps puis ad eſte continue, gc. 

The gifts do. continue, but not the eſtates, 12 H.4.1 1. 

FF lem tiel.mitter en Hotchpot &c. eſt lou les auters terres 

-Fwtenements que ne fuer* Dones en frankmarriage defcend 
ls les Donors <n frankmarriage tauſolement, &c- 

"wg"$i les terres dones in frankmarriage ſont de tant egall ya- 

heparan quele remnant ſont onde pluis value en vaine 


eEiiels tres 8c. ſer. mis en Hotchpor, &#c. 

WF Lex non precipit inutilia, inutilis labor ſtaltus..; 

*F' The Law ſhall adjudge of the value, as it was ac the time 
a the partition, fo» 179: a; vide & nota, unleſs the land 
Me improved or decaid by the proper att or defaulc of the 
IU. *- . ' | 

® F | See. I 74, WC» 

= Nats, que terres e ſer. mis ce forſque ou ils diſcend eu fee 
Bale car de terres diſcendus tn fee taile partit. ferra fait fiome 
Wite done en frankmarriage ad efte fait ; for the ifſue claims 
ell per for-mam doni, & voluntas donatoris &c. obſervetur. 

F the Anceſtor infeoff one of his daughters of part of 
28's land, or purchaſe lands ro him and her, and their heirs, 
$0. giveth her part of his lands in tail, yer fhe ſhall have a 
Wl part of the remnant of the lands in fee fimple, for the 
oneſit of putting &c. into Hotchpor, is onely appropriate 
"v2 giftin frankmarriage (quia maritagiums cadit in partem) 
Wh ſhall be accounted as parcel of her advancement, 
91352, 722. Tail, Braff. lib.z. fo.77. 


% 
, Set. 276. 
Nota, that wodus & convent” uincunt legemsy &r conſtn[us 


KB errorezs. Bur if partition be by the Kings Wrir, then 
ge) parcener muft have have his part, 24 Z,3-t. partii.19e 


Of Foynt«tenants; 


CHAP. III, 


o: Joynt-tenants. 


Set. 277. 6 


ere be joynt-tenants by ather Conveyane 
- Littletm here mentionerh. ; | as by Fine , 20 

Bargain and. .Sale, Releaſe, Confirmation, 8c. $o th 
divers other limitations, &c. As if a rent charge be 
ed to A. and B.babendin to them two, vi. to Au 
be married ; and to B- until he be advanced to a1 
they be joyn: renants in the mean time, &c» And. 
dye befare marriage, the rent ſhall ſurvive; butif Al 
married, the rent ſhould have ceaſed for a moity: %k 
corverſo, on the other fide. b- C. 

If analien and a ſubje& purchaſe lands in fee, thyg ; 
Joynt-tenants, and the ſurvivorſhip ſhall hold AT 
lum temps occurrit regi upon an office found,7 E.4.29 ve | 
4. 26, C 

| Set, 278. A 


Onnk rati habitio retrotrabitur & mandats equipatil tn; J th 

Nota, That ſeeing Coadjutors, Counſellors, Commai A Ar 
8&:c. are all difſeiſors, albeit the difleifor which is ten | | 
eth, yet the Afſize lieth againſt the Coadjutor, Ac ſy! 
nant of the land, though he be no difſeifor, X 

The Demandanr and others ina Precipe did difleile WF ite 
renant to the nſe of the others, and the Writ did nor in creat 
for the Demandant was a diffſeifor, but gained no te o 4 A 
ip the land, for that he was but a Coadjutor, $o £34 knd 

A man difſeiſed tenant for life to the uſe of him 'f ft 
reverſion, .and after he in the reverfion agreeth, #c. eiitef 
orowanty in fee, for by the diffeifin the reverſion was de . 4d 


| I F | Of Foynt-tenans. =: 
Siich (fome ſay) cannot be reveſted by the agreement of 
Tio the reverſion, for that ir maketh him a wrong doer, 
"Bl therefore no relatidn of an eſtate by wrong can help 


1 Seft. 279. 
"2 Difefn oft properment lou un home enter eu aſc” terres &e, 


4 lu ſon entre nem pas congeable & ouſta celuy que ad franktene- 
"Wat, &c, This deſcription &c. is underſtood onely of ſuch 


is &c. whe'cinro an entry may be made, and not of 


mts, Commons, &c. | 

Frery entry is no difſeifin, unleſs there be an ouffer alſo 
the freehold 3, as an Entry and a Claimer, or raking of 
pts, &C. 3 E-4.2. 34 Al. 


11.12, Pl, Com. 89. Parſon de 


MS Now as there be joynt-tenants by Difſeifin, ſo are there 
; Wac-tenants by Abatement, Intruſjon and Uſurpation. 


28 Seft. 280, 

© Nets que le nature de joyntenaxcy eft, que le ſutviuar aa 
Wnldement lextier tenancy ſolongue tel eſtate que il ad, fs le Join- 
uoEoe ſoit continte &-c. mes auteriment eft de parceners. 
=# Although ſarvivorſhip be proper ro Joyntenants, yet it 
=—Fin0t proper quarto mods: for if a man letreth lands to A. 
$@B8. during the life of A. if B. dyeth, A. ſhall have all 
"$0 the ſurvivor, but if A. dyeth, B. ſhalt have nothing. , 
To or more may have truſt or authority committed fo 
"gem joyntly, and yer it (ball not ſurvive. But with a diver- 
only between a naked Truſt, &c. and a Truft joyned to an 
Fire or. intereſt. 2, There is a diverfity between Autho- 
ities created by the party for private canſes, and Authority 
=F cated by Law for execution of Juſtice, fx. gr- 
my Asif a man deviſe that his two Executors ſhall ſell his 
= knd,- if one of them dye, the ſurvivor ſhall not ſell ir, bur 
BE he had deviſed his lands to his Execurtors to be ſold, there 
"bb furvivor ſhall ſell ir, 39 Afl: p. 19. 3o H.8. zit Deviſe B, 
bh ItÞjer 3 E4190, Br, tits Conde 190, ir 
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If a man make a Letter of Attorney to two to do aw "9 
the ſurvivor (ball not doit : but if a Yevire fac. be anal 
to four Coroners to'impannel and return a Jory, ando 
them dye , yet the other ſhall execate and retum 
fame. 4 
If a Charter of Feoffment be made, and a Letterd 
rorney to four or three joyntly or ſeverally to delive 
two of them cannot make livery, becauſe it is neithe 
them four or three joyntly, nor any of chem ſen 
38 H.8. Dyer 62. 27 H.8, j.6. © 4 

Bur if the Sheriff npon a (apias direfted to him; 
Warrant to four or three joyntly or ſeverally, to arreſt 
Defendant, two of them may arreſt him, becauſe jr] 
the execution of Juſtice, which is pro bono publics,” A 

45 Elix. in Banco Reg. inter King & Hobbes. (Not of that 
of the infidel of Malmbmry.) - 
Sed, 281, 282. 
Survivor holdeth place regularly as well berween j 


tenants of goods and chatrels in poſſeſſion or in Tight 
Inheritance or Freehold, fo, 182-4. 


Si un obligation ſoic fr. a pluſors pur un debt celg 
farvequiſt avera tout le debt ou duty, & iffiar tc 
Covenants & ContraQs, &c. Mes, Jus accreſcend 
mercatores pro beneficio commercii lecum Non haber,? 


B. 117+ E. 38E 3.7. 


| ' Sed, 283. 
Terres ſont dones a 2. homes, & a tes heires de |: 
corps engendres, en cen caſe les donees ont joint eftre 
lour 2. vies, & encore ils ont ſeveral inheritances ental iq 
ib ne pojient aver per nul poſſibility un heire enter; 
gendre, ficome home & feme poient aver, &c. 
Note, albeit they have ſeveral inherirances in tail, l 


"v4 
'Y 


particular eſtate for their lives, yer the inheritance dotl P i ' 


Execute, and ſo break the joynrenancy bur they are jojwiſh 
tenants for life, and tenants in common of the inherit w 


in tail* 


Of Toynt-tenants.  . 187 
e 2 diverſity is implyed, when the eſtate of inheri- 
lice is limited by one Conveyance, as in this caſe it is, 
ee are no ſeveral eſtates to drown one in another : but 
"Feathe ftates are divided in ſeveral Conveyances, their 
offricular eſtates are diſtin, &c. and the one drowns the 
er, As if a leaſe be made to two men for term of their 
is, and after the leffor granteth the reverſion to them 
eds, and to the heirs of their two bodies, the joynture is 
"Mecred, and they are tenants in common in poſſeſſion ; and 
& further implyed, that in this cafe of Lizcletons there is 
dnifion between the eſtates for lives, and the ſeveral in- 
ances, becauſe they cannot convey away the inheri- 
weafter their deceaſe, for it is divided onely in ſuppoſi- 
wof law, and to ſome purpoſes the inheritance is ſaid to 

"Fe executed, 12 E.4.2. b, : 
IF ff a man make a leaſe for life, and after granteth the re- 
Ffon to the renant for life and to a ſtranger, and to their 
8, they are not joyntenants of the reverſion, but the 
verſion is by a& of law, executed for the one moity in 
tenant for life, and for the other moity he holdeth ic 


£7 


Whor life the reverſion of that moity to the grantee, 39 H. 


F 


And fo itis if a man make a leaſe to two for their lives, 

Wdafter granteth the reverſion to one of them in fee, the 
Zqutoce is ſevered , and the reverſion is executed for the 
"Ie moity, and for the other moity there is tenant for 
' Wille roeton ro the grantee. Vide Weltcotes Caſe, [b. 

-19-60,01, 
EET kfſee for life granterh his eſtate to him in the rever- 
am and co a ſtranger, the joynture is ſevered , and the re- 
_Fftlon executed for the one moity by the at of the Law, 
We I a man make a leaſe for life, and grant the reverſion to 
ww io fee, the lefſee granteth his eſtate to one of them, 
Eve are not joyntenants of the reyerfion, for there is an ex- 
Fention of the eſtate for the one moity, and an eſtate for 


: 
4 


We, the reverſion to the other of the other moity. 


193 Of Foyntenantr. 
Si home voet lefſer terre aun auter par fait, ou fan: 
nient feſant mention que eftare' if avoir, 8& fert livey 
en ceo cas le lefſee ad eftare pur tinere de fa vie. ' 7 
Quzlibet conceflio fortiflime contra donatorem, intalipo 
randa eſt. Legis (avtem) conſtru&io non facit injuiÞ + 
Pl. (om. in Thogmortons Cale; _ 
If a leaſe be made to twohabendum to the one fork 
remainder to the other for life, this doth alter the 
intendment of the premiſes, Ez ſemper expreſſam fugtt 
zacitum, 3o He 8. tit. Joyntenants. Br. 53. Dyer fo. 3 
Eon. 100. | "© 
Nota, where the grant is impoſſible to take effeya yh 
ing tothe letter, there the law ſhall make ſuch a conſt 
as the gift by poſſibility may take cffedtt. Benigne ful 
ſunt interpretationes cartar. few o_ laicormm! 
magis waleat quam pereat, f0.1863.6. "—”— 
Copnitio ag copulara & complicata, Tunc wa 
quodgue ſcire dicimur cum primam cauiam ſcire putamif® 
{cire autem proprie eſt rem ratione &per cauſam cognolalſ..”. 
driſt. 1- Metap. Virg. 1. Georg. F*! 
Felix qui potuit rerum cognoſcere cauſas. 4 
If a gift be made to two men, and the heirs of the | 
bodies begotten, the remainder to them two and theirl 
they are joyntenants for life, tenanrs in common 
eſtate tail, and joyntenants of the fee ſimple in remal 
for they are joynt purchaſers of the fee fimple, and 
mainder in fee is a new created eſtate, but the reverſal 
maining in the Donor, or his heirs, is a parr of his an ; 
fee ſimple, Dyer 14. Eliz.309- 7 th 
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Seft. 284. = 

Lu terre # done a 2: females & ales beires de lour 2. rye: 
gendres. It hath been faid, that the husband &c. ſhoulWliee;* 
Tenant pur le Curt' living the other fiſter, 19 E.3. 51.78.08. 
that the ifſue af the one ſhould recover the moity inat Ad 
medon, living rhe other Siſter 44 E. 3. Taile 13. 7. K-48. 
Corbets Cc. 1,1.f0.8.84. 6.4- Mar. Dyer 145, But Lictletanill 7 
reſolved this doubt. Vide fo. 183.a. } bob 


E | Of Foyntenantt. 199 
8 {4 man'give lands to rwo men and one woman, and the 
nes of their three bodies begotren, they have ſeverall in- 
ances. For the Law will never intend a poflibility upon 
fſbilicy.Fo.134-2. Y 
= Seal. 285. 
r= ifafine be levied to two and to the heirs of one of them, 
ee whereof he is ſeiſed,he that hath Fee dyeth, and af- 
hejointenanr for life dyeth, and an eſtranger abates,in 
aſk the heire may either ſappoſe the Fee ſimple exe- 
ied, and have an Afi. of Mordanc. ou briefe de droit : or hee 
g have a/civefac. toexecute the fine, or maintaine a Writ 
wntrofon by which the heire ſuppoſeth that the Fee was 
tazecuted. 11. H.4.55.F.N.B.196. and'219. and he ſhall 
mita remainder 3 and yet when land is given to two, and 
"Wtheheirs 'of one of them, he in the remainder cannot 
uravay his Fee fimple. 
TJ 2-bintenants de terres Cf co celuy que ſurveſquiſt claima 0 ad 
ire per ie ſurvivor, or nemy ad, ne poit dle cev claimer riex 
cent dg ſor cormpagnon, &c, Mes auterment eft de parceners, 
and the diverſity is, for that the Survivor doth claime a» 
ethe grant, $cc. and the heire by d{ſcent under,&c. 
twoJoyntenants be of a terme, and the one of them 
tto I. S. that if he pay to him 10 |. devt. Mich. that chen 
mall have his terme, the grantor dyerh before the day I.S. 
the ſemme to his executor at the day, yer he ſhall not 
"We the rerme, bur the ſurvivor ſhall hold place , for it was 
1J tin nature of g communication, but if he had made a Leaſe 
were to begin ar Mich. it ſhould have bound the Sacr- 
10, 14.H.8.22.P1.Com.263-b.Hales.caſe Tus accreſcendipre- 
+ oneribus. Cf alienatio rei prefertur juri accreſcends. 
ne joyntenanr in Fee ſimple be indepred to the King, 
3 d diech, no extent ſhall be made upon the land in the 
les ofthe Survivor. 40.4. 35.F-N.B.149 qPLCom.321. 
"Ih recovery be had againſt one joynrenant who _ 
ore 


-T 90 Of Fomntenants. 7 
fore execntion,the Survivor ſhall not avoid this reeoyenſſelc 
cauſe that the right of the moity is bound, by it.. /,* 
If one joyntenantr in Fee take a Leaſe for years of a ſlſ00 
per ſt.indent. and dieth, the Survivor ſhall not be bowl / 
the concluſion, becauſe he claimes above it, &&c. 
If two jointenants be in Fee, and the one makeali 
for years reſerving a rent and dyeth, the ſurviving ku 
ſhall have the reverſion by ſurvivor, but not the rent. 
he claimeth in from the fuft Feoffor which is paramouyl © 
rent. Dyer M.2.&- 3-Elix, 189.Lih.1.f.96.and Lib.6.jol 
;  Ifonejoyntenant granteth' a rent charge out [oft 
and after releaſe to his joint companion, and dyethie* 
hold the Land charged, becauſe he claimeth not by 
vivor,in as much, as the rel! prevent-the ſame. 33. Hl! 
9.EL.Dyer 263-fo.185.4; + | | $4 
But all men. agree that if A,B, and C. be joynten * 
Fee,and A. charge his part, and then releaſe to.B-wſ* 
heires and dye, that the charge is good for ever; fork 
not be in from the firſt Feoffor,becauſe he hath a joynti 
panion at the time of the Releaſe made, and ſeveral 
'of prxc mnſt be brought againſt them.37, H.8.cic abeanp" 
 Br.31.10.E«4-3.b. . ._ 
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| Seft. 287. 
Tus accreſcendi prefertur ultime voluntati, F 
Although an inſtant, eſt unuy indiviſbile tempore quali 
# tempus nec pars tempork, ad quod tamen partes texsp.commy * 
tur, and that inſtans eſt fink unius temporis, Gf friaucipumegc 
7iw : yet in conſideration of Law, there is a priority auto 
in an inſtant, as here the ſarvivor is preferred before till 
viſe, which Liwleton diſtinguiſheth by theſe wordszpof uy 
. & per mortem. Pl.Com. Fu lmerſtons caſe. 1; 
Two femes joyntenants of a Leaſe for years, one #p”> 
taketh husband and dyeth , yerthe terme ſhall ſuv" 
though all chattels realls are given to the husband, if 
yive, yer the ſurvivor berweene the joyntenants is tea 
Title, and afcer the marriage the feme continued off! 


£4 
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"ed, for if the husband dyeth, ſhe ſhall have ir, and nor the 

cutors of the husband , but ocherwile ir is of perſonall 
ods, Fo.185.b. F7de, &c. 

aprimis autem debet quilibet qui teflaverit, dominum ſunm de 

ure re quzars babuerit recognoſcere, & poſtea ecclefiam de alia 
eatftiure, © coFleta. lib. 2.4.50. 


8 E Seft. 288. | 
ll C0:(c joint. eſt ſei del terre que i tient joint» per my Of per 
a. fc 10:4 tenet et mbil tenet. ſc.totum conjundtin, et mbhil 
x oſeparatim; and albeit they are (o ſeiſed, yet to divers pur- 
es each of them hath buta right ro a moiry,as to enfeofte, 
oe, or demiſe, or to forfeit or loſe by default in a Prac. 
a4[,79-Brit.ca-35. 
FÞ 4 communt obſervantia non eft recedendums. 


wall {tro jointenants be, and both they make a Feoffment in 
teupon condition,and that for breach thereof one of them 
yl enter into the whole, yer he iÞall enter but into a moi- 
|, becauſe no more in judgement of Law pafſed from him ; 
whoir is of a gift in raile, or a Leaſe for life, 8&c. Pl. com. 


OTA 
Ys ET ncoance make a Feoffment in fee, and one of the 
ZFttors die, the Feoftee cannor plead a Feoftment fron tHe 
Jnr of che whole;becauſe each of them gave bur his part, 
W m_ it is on the part of the Feottees: 14 E. 4, 5+ 
186.4, | 
wo joyntenants de terres, 8c. And one of them by Deed 
Kenture bargain and (ell the Lands, and the other j»ynte- 
fuitdycrh, and then the Deed is inrolled, there ſhall paſſe 
mana moity. 6 E.6, Tit. Faits inroll. 9B. 


' | Seft. 289. ; 
(0 crant de rent charge per joint. 8c, les tenements demng:* 
os foits come its fuer adevat.ſans ceogue aſc ad alc” driedaht ajc 
ſell de leg tenements forſreux ms.2t les tenemers ſont en tiel plite 
8 ils fueront devant le charge 8C.mes ou leas & [t per un join! .a 
lun per cerme de ans &c m— per farce de leaſe, leleſſee - 
| : "to 
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d-t.en m.la terre [c de tout ceo que a ſon leſſor aſſiert et dai @ 
force de leaſe durant ſin Fere: Fo.186.bh. | 
If two joyntenants be of an Advowſon, and the oneyy 
ſent, &c. and his Clark is admitted and inſtituted, this in. 
ſp«& of the priviry ſhall not put the other ont of poſſeſſyll de 
bor if that joyntenant that preſenteth dyeth, it ſhallſn 
for a ticle in a Nu.17p.brought by the furvivor.11 H.q.544þ 
E.4.94.1.H 75.1.b.9. EL.Dyer 259.6.E.4.10.b.DoG.%& Styi 
F.N.B.34.v. Bur yet if one jointenant or tenant inal 
mon preſent, or if they preſent ſeverally , the ordinargnÞt) 
either admit or refuſe, &c. Such a preſentee, unlefſeth log 
Joyne in a preſentation and after rhe {1x moneths he mi 
preſent by lapſe. Bur if two coperceners be &c. andih 
cannot agree to preſenr, the eideſt ſhall preſent, andiſh 
fiſter dotii diftnrbe her, ſhe ſhall have a qr. zmp. and ſol} We- 
the iflue and the Aſhgnee of rhe eldeft, and yet he is tewlſ Al 
in commen with the youngeſt, and ſo regant per Curteſedlf j0Jnr 
the eldeſt ſhall preſent. 38 H.<-9.5.H.5.120.F.N.B 34, Je 


Set. 290. ne 


Jointenants (ſ!s voiloxt ) point faire partition, &c. - other 

Bir chis partirion muſt be by 12eed. F:de Sefb.25930J ture.s 

Bur jojnrenanis for yeares may wake partition will [ft 
Deed 18. E1/%. 350. b. Dyer. Since Littleton wrote,joM the re 
nanrs and tenants in common are compe!:lable to makeſwgarime 
ti:ioa by writ Stat, 21 H+ 8.c 1.2%. H.8.c. 32. Sect.264a08fſion 
259. F.N.B. 9,b.5-.h 1:b.6. Fa,i 2. 3.Mortices Cc. q 

if one Joyntenant 07 tenant in common difleiſe ano 
and the dilleiſce bring his Aff. f-r the roiry, choughl 
plaintiffe prayeth ir, yer no judgement ſhall be given tal 
in ſeveralric, for then at the common Law there mightl 
been y compulſion of Law a parcition between Joyntemly 
and tenants in common, and hy rule of Law the plain 
muſt have judgement according to his plainr or del 
107.4. : 


Sect. 2g1.8:c. Feover, 
Bron et ſeme ſont ſor{q. un perſon en ley, vir 6 nxot ſuite: 
{0d 


Of Toyntenants, 193 
- Þ pituperſona, quid edr0 una, et ſanguts unus, Lib 4:fo.E8. Tokers 
ePlLcom.48 3-Nicholis ca. 
JS Ifancftate be made toa man and a woman and their heirs 
T before marriage, and after they matry the husband and wife 
(lf ave moities between rhem. Ifa Feoftment be made toa 
A nanaida woman: and their heirs with warranty, and they 
nf entermarry, and after are impleaded and vouch, and recover 
ain valew, moities Itall not be berweene them; for though 
af they were ſole when the warranty was made, notwithſtand- 
IT ingat the time when they recovered and had execution rhey 
a *cre husband and wife , in which time they cannot take by 
 noities. Fo.187.b. Fide, &c. 

Aright of Action, and a right of entry may ſtand in join» 
ture. Vide Sedt. 302. F.NB. 193k. 
Aright of ation, or a bare righr of entry cannot ſtand in 
jojature with a freehold or inheritance in potlefſion 3 and 
therefore if the husband wake a Feoftmenr ot the moity,this 
ma diſcontinu, of rbat moiry, and the other joynrenant re- 
F nained in poſſeflion of the freehold and inheiitance of che 
other moity, which for the time was a ſeverance of the joyn- 
twre.Sratute of 32.H,8.ca.1. 
dF [f rwo joyntenants be of arent, and one of them diffeiſe 

the renant of che Land, this is a ſeverance of the zoyarue for 
atime,for the moiry of rhe rent is ſnſpenced by unity of poſ- 
&ion;and cher eiore cannoc ttand in joynrure with the other 
F moiy in poileſſtion, Pl.comulg. | 
8p Nihilde re accreſcit er, qua mbil in re quando jut arcreſcerer ba- 
It. AScare of Freehold cannot ſtand in joynture witha 
ngterme for yeares: nor a reverſion upon a Ficchold, wha 
Freehold and inhericance in peficflion. Neicher can a ſci- 
wFſnin che right of a politick capacity ſtand in joynture with 
wy ſeiſn in a naturall capacity. 37-H.8-8.3 E410. Fo. 188. as 

Vide, &C. | | 
| hallcaſes where the joyntenants purſue one Joynt reme> 
dy and the one-is ſummoned and ſevered , and the o: her re- 

Feover, he thar is ſummoned, &c. ſhall enter with him ; bur 


WF Fiere their remedies be ſererall, there the one ſhall not en- 
i M 2 C1 
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D ter with the other till both have recovered. Littltoy ofthe Þ! 
Remitt. the laſt cafe. If Lands be demiſed for life, they 
mainder to the right heirs of I.S.and of I, N. 1I.S. hath. 
ard dyeth, and after [.N. hath iflue and dyeth, the ifſug 4 


not joyatenants 3 for the one moity veſted at one time, #** 
the other ar another time. 24 E.3.29. And yet in ſome 
there may be joyntenants,and yer the eſtate may veſtinth| 
at ſeverall times : As ifa man make a Feoftment in Fe 
the uſe of himſelfe, and of ſuch wife as he ſhould afteryſ* 
marry, for termes of their lives, and after he takethwik 
17.El.Dyer. Brents c. 


Ca Iy, 


O f Terunts in Common. 


Se. 292. 


Ovn'enants have the Lands by one joynt title, 

i onerightz bur Tenants in Cummon by ſeverallitk 

or by one title and by ſeverall rights, which is the red 
that joyntenants have one joynt freehov}d, and Tenank 
Com. have ſevera!] freha1ds,only this property is commolnl 
them borh. 2z7. thar their occupation 1s individed,andl 
ther of them knoweth his part in ſeverall. ide Seft.296, 
Additio probat minoritatem. 

If Lands he given to two Biſhops (or to rwo Abbot)l 
have and ro hold ro them two and their ſucceſſors 3 in reſpel 
of their ſeveral capaciries, albeit rhe words be joynr,yetl 
Law coth adjufge them to be ſeverally feiſed. Vide Set, 20 
7.4 7.9.616H.7.15.b.To £.4.16,b. Fol 89.h190 4: 
If a Corodie be gianted to rwo men & their heirs,becaik 
the Corodie is incertaine and cannot he ſevered, it ſhalt 
mount to a ſeycrall grant to each of them one Corte 
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» lhe perſons be ſeverall, and the Corogy is perſonal!. 
= Sect, 297. 

"J [f Lands be given to I. Biſhoy of N. and his ſucceffors, and 
ol, Overl. DoRor of De and his hcires teing one and the 
Wane perſon, he is Tenant in Common with himſelie, 13 

f 8. 14: | 
Bat our Authors Rules doe not hold in Chattells realls, or 
perſonals : for if a Leaſe for yeares be made, or a ward pran- 
ed toan Abbor and a ſecular man, or toa Biſhop and lecn- 
Fir man,or if goods be granted to them,they are joyntenants, 
becauſe they take not in their politique capacity. An ex- 
eſſe eſtate controlls an implyed eſtare, Sz bume [ei de c:12, 
tre infeofſe un aut. del moitie de 18.14 terre,&c Such a Fec ft- 
ment is good by parol without writing, and ſuch an uncer- 
rind eſtate ſhall paſſe by livery. 21 E.4. 22+ b. to. Eli, Dyer 
88 33:H.6.5.4+ Vide Seft-299, Fo-190.b. quere, &Cc. 


Se, 3ZOn. 


Expreſſio eorum que tacite inſunt hi operitur. 

In caſe of Leaſes for life it is more beneficiall for the Leſ- 
forto have the joynture ſevered then to have it continue, 
| Ubieadem ratio, ibi idem jus efle deber, for, ratio eſt ani- 

mlegis, & ratio potelt allegari deficiente lege.But ir muſt be 
{jiatio vera & legalis & non apparens. Arg a [imiltzis good in 
af lay, ſed ſimilicudo legalis eſt caſuum diverſor.int, fe collaro- 
fun fimilis ratio, quo in uno fimiliam valet, valebir in altero, 
FJioſimilium diffimilis eſt ratto. 


S:1.302, 
Two joyateaadnts, fi lun de eux Ief]2 ceo que a Juy affiert a vn 
Wt-pur terme de fa vie, per tiel Leaſe le franktenement e ſe- 
gffier de le joyntwe, & pcrceſt le reaſon lereverſim qz © dependant 
furin le frankeenement © ſever del joyrture & fi leflur more vi- 
fJ/ant leflee pur vie le reverſz5n difcenda al bcire del leſſor, & 
Fpmy deyieada a Janter fjoynt.j Joyntenant per le ſur- 


® Witt 
c M 3 Un 


5 a. 


; \ 
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Un franktenement ne poit per nature de joynture ere ants all 


reveriion, &c. Fo.191 b.Vide, &c. ft 

If rwo joyntenants be of a Leaſe for 21. yeares, andilflfefſm 
one letreth his part for certaine yeares part of the rermeyſhis ent 
joymure is ſevered and ſurvivor holdeth not place, for a tence is 
for a ſmall number of yeares is as high an intereſt, as for} Not 
ny more years. Hzl.18.Eliz. Com. Banco. qr inu! 

If two joynienants make a Leaſe for life reſerving a rf ut n 


to one of them, the rent ſhall enure ro them bothghecanſetynt , 
reverſiou remaines in joynture, unletle the reſervation heh 193.b 
Deed indenture, and then he only to whom it is reſef Of 
ſhall have it- Fo. 192. 4- que. 27. H. 8.16. 4-7 E.4,25, Pilff the hi 
lb.&c. J husba 

And ſo it is of ſuch a leflee for life ſhonld ſurrendenff which 
one of them, it {hall jnnre ro them both, for rhat theylafſ 68, | 
a joynt reverſion. Bur if the letſee grant his eſtate roof , En 
of them, no part cf irſhall inure to his companion, kV fat 
cauſe for the moiry belonging ro his companion, it 18 inf} An 
in him to whom the grant is made, the reveriion to hFf formi 


other in fee, 5 ©.4.4. 38 H.6.24.b. topet 
2 Tonteaants font leaſe pur vie remainder a ſon comp, it 

ceo & bog remainder de ſon moity & al on Comp. "0 £1 

Þ Seft. 303, lejoji 
If the Joynture be ſevered ar the time of the death diſc; 

him that firſt deceaſed, the benefit of ſurvivor is deftionlf {ſee 

for ever, vide $.2g1. - Þ bideu 
Two joyntenants in fee, and the one letteth his pattlif faf 

another for the life of the lefior, and the leflor dyeth, lj T' 


fay that his parr ſhall ſurvive &c., for by his death thelWaheit 
was determined ;, and others hold the contrary, forthadlf and 
the time of his death the joynrture was ſevered, for ſolufff (wh 
as he lived the leafe continued. And ſecondly, that WE War 
withſtanding the a& of any one of the joyntenants, tf the | 
muft be equal benetic of ſurvivor, as to the freehold. Wh nefi 
here if the other joyntenant had firſt dyed, there had lf feof 
no benehir of- ſurvivor to the icffor without queſtion, folfſ and 
Pide & notds | s 
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206. Sit. 304, 395+ 

If two joyntenants be of 20 acres, and the one make 4 
ndfeofment of his part in 18 acres, the other cannot releaſe 
aethFtis entire part, but onely in two acres, for that the joyn- 
tenure is ſevered for the reſidue. 

ora Nota, upon a Relcafe rhat creates, or inlargeth an eſtate, 
oinures by way of Mittey le eſtate, a Rent may be retei ved, 
4 renfÞ hot not upon A releaſe that inureth by way of Mer ig 
med oit, or which inuces by way of Extingeiſament, of. 
oh 193.6. * 

' Of arcleaſe inuring by way of extinguiſhment made to 
Vil the hasband, the wife ſhall rake bcnetir, or ro the wife, the 
I husband ſhall take benefit, But otherwiſe it i5 of a Releaſe 
aff which inures by way of 24:tze- liſtate. * lo 7.4.3. b. 21 H. 
ay 68, b. * 

oe Er aſcun caſe un releaſe vera de miticr tout le drent que il que 
bf ft le releaſe ad a celuy aq ue le relenſe 2 fait. Vide S206 f.ig.1an 
of An ufurpation ſhall work a Remirrer to one that hat! a 
hy former Right, F.N. B+. 35. Right and wrong cannot conliit 
J together, 19.4.4. 


t Seft. 307. 
Eten aſe caſe un releaſe vera per voy dextinguſment, ayle'n 
ljyutnant a que le releaje ne ſuit fort £7 c. ſicome wi home {0:t 
ug ajjeiſce, & le di] tor fert froff ment a 2. 6:mes in foe, ſi le d.ſ- 
bl ſaſet releaſe per ſoz ſert a un des ſcoffoes cel releaſe wera a acn- 
deux © c. pur ceo que les feofje's ont efeaie per la ley [uil. per 
faſſment WO nemy per tort fert a null uy & Go 
The rezfon of the diverſity berween the diffeifors 2::4 
aheir feoffees, is for that the ſeoffees coming in by Title 
and Purchafe , are intended in Jaw to have a Warran:y 
(#hich is much eſteemed in Law) and therefore !:{t the 
Warranty ſhould be avoided, the Releaſe tha!! inure to th 
the feoffees in favor of purchaſors, and fo the righr aud te- 
ſefit of every one ſaved. And therefore in ancient cine if che 
ſoffee of a ditleilor had continued in ſeiſin quietly 2 year 
and a day, the entry of the diffeiſce had not been lawful up- 


0 him, 20 H.3. eAf.432. 
3-Af.43 =: Rp 
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Sel, 3l Is, 


Note, that in real aQions, and in ations alſo that; 
mixt with the perſonalty, Tenants in common ſhall ſa 
© becauſe they have ſeveral Frecholds &c. Come ſe þ 2 tenant 
© common ſont diſſeiſoes, ils doient aver 2. Aſſ* pur ceo 
fueront ſerſees per ſeveral titles &c. Vide lib, . 95h, 
rerment eft de joyntenants. 


Seo IlJe 


Quant a ſuer des aftions que touchant le realty, y ſont dn 
ties perenter parceners que ſont eins per divers diſcents & Ka 
in common. Vide Seqa-241., 


Set. 314, 
Tf two tenants in common be, and they grant a rentjnent, 
20 5. Per annum out of their land, the grantee ſhall haFiftio 
two rents of 20 4, Pl. Com Hill and Granges Caſe, '" =— 
vide Set,219. on 
Bur if they two wake a gift in tail, a leaſe for life, W Tenar 
reſerving 20 5. rent to them and their heirs, they ſhall uterei 
but one 20 5. for they ſhall have no more then themlehvlſſn + 
reſerved. And albeit the reſervation of rents fervent 
in joynt words, yet in reſpe@ of the ſeveral reverſionsl & 
law makes thereof a ſeverance, {0.197.4. 'Ynon? 
Lex fþc(tat nature ordiners, vide Seft. 129. & lex nei if 
cog1t ad vanaſeuinutilia. lib.S. fo-2.1. "Yirany 
The law wils that in every caſe where a man is wrongWFtley 
and endamaged, that he ſhall have remedy. \Yitef 
Aliquid conceditur, ne injuria remaneret impunita quad als Pabat 
oz cncederetur, 38 E.3.35. 3 E-3-19.4- Fen 
Tenants in common ſhall joyn in a qr. imp becauſet vF pare 
Preſentation to the Advowſon is entire, 5 H.7.8. 33 H.6 1; ile 
6 E.4.10. 1B 
Alſo Tenants in common of a Seigniory ſhall joyn int} B 
Wiit of Right of Ward, and Raviſment of Ward for tle of 
body, becauſe it is entire, 6 H.4.67. ; 


. 4 WR - dd <A 
- 
! . 
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If two Tenants .in common be of the Wardſhip cf the 


Sid, and one doth raviſh the Ward, and rhe one Tenant 
common releaſes tothe Raviſher, this ſhall go in benefic 
the other Tenant in common, and he ſhall] recover the 
Sole, and the releaſe ſhall not be any barre to him. And 
Wicis if two Tenants in common be rf an Advowſon, and 
Whey bring a #4 imp. and the one doth releaſe, yet the 
Sie ſhall ſue forth and recover the whole Preſentment, 
Two Tenants in common ſhall joyn ina Detinue of Char- 
rs, and if one be Nonſvit, the other ſhall recover. 
WF Itis faid thac Tenants in common ſhall joyn in a Warr. 
Une, but ſever in Voucher, 18 E.3.56. 
Se. 315» 
ſtem Tenants in common averont un a&dion joynt-tene- 
"Fnent, & recoveront joynt-tenement lour damages, quant 
lation eſt en le perſonalty, & nemy en le realty, &c. 
L$ Note, a diverſity between a Chattel in pofſeffion, and a 
Jherſonal choſe in a&ion belonging unto them: As if two 
bFTenants in common be of land, and one doth a Tieſpaſs 
RFiterein, of this aCtion they are joyntenants, and the ſurvi- 
wr ſhall hold place, 22 H.6.12. $.319,320. 
eEbitit two Tenanrs in common be of goods, as of an horſe, 
Kite, there if one dye his Executors ſhall be Tenant in con?» 
Fon with the ſurvivor, f0.198,a+ 
iy If two Tenants in common be of an Advowſon, and a 
*Flranger uſurp, ſo as the right is turned to an ation, and 
WE they bring a Writ of Qu«z#5p. which concerns the realty, 
"Jite fix monerhs paſs, and the one dyeth, the, Writ ſhall nor 
WFabate, bur the ſurvivor ſhall recover, otherwiſe there ſhould 
Jienoremedy to redreſs this wrong, And ſo itis of Co- 
eF parceners, and this is one exception out of our Authors 
Le, 14 H.4.12. 38 E.3-5- 37 H.6.9.b. 10 El. Dyer 279. F. 
$3.35. P!. Com. Seignieur Barkleys Caſe. 
if Butif three Coparceners recover land and damages in 
eg Afize of Mordanc albeit the judgement be joynt, that 


they ſhall recover the tand and the damages, yet the dama- 
ges 
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ger being acceſſory, though they be perſonal, do in julfſs ill! 
ment of Law depend upon the Freehold, being the Pain 85 
pal, which is ſeveral. And though the words of the juþ&#e!'3 
ment be joynt, yet ſhall it be taken for diſtributive; | 
therefore if two of them dye, the entire damages dy 1Þ 
ſurvive, but the third ſhall have Execution according wif 
portion, and this is another Exception, 14 E.3» Exh 
75. 45 E.3-3. b. But if all three had ſued ExecurinW4 
force of an Elegit, and two of-them had dyed, the ti 
ſhould have had the whole by ſurvivor, till the wholel 
mages be paid- 


Seft. 317, 318. 


En avowry pur rent tenants en common covient life 
car ceo Een le realty, come le Aff. e ſupra. 4 

Tenants en common poient bien faire partition enteraſ 
ſils voilont &c. | 


Sit. 321. | 
Lou divers perſons ont chateux reals on perſonak a 


common, & pur divers Titles, fi lun de eux mor' ſt 
cutors tienderant 8& occupier. ceo oveſqz eux que {und 
quont 8c» 4 


y 


Sedt. 322, 323. 
Albeir one Tenant in common take the whole projyjjole 
the other have no remedy in Law againtt him, for the taliyÞſ4e 0 
of the whole profits is no Eje&ment : but if he drive 
of the land any of the CactelFof the other Tenant ina 
mon, or not ſuffer him to enter and occupy the land, 
is an Ejeftmenr, &c. Whereupon he may have , an 6 
firme for che one moity, and recover damages for theeil 
but not for the mean profits, f0.199.b» A 
Note a diverſity between aftions which concern hf 
and Intereſt (as of Ejef* firme, Eject de gard, quare 
ſr. Term, of a Chattel real upon an Expulſion or Eft 
ment) and aQions concerning the bare taking of the ” 
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& riſing out of rhe land, or doing of Treſpaſs upon the 


oi. as here by the Examinations do appear, for the righc 


feral, :and the taking of the profits in commcn, 21 E.4, 


". 22. 22 H-6.50.58. 1c H.7.16. F.N.B. 117 4, 


The ſecond divertity is between C hattels reals that are 


0 tionable or ſeverable, as leaſes for years, Wardſhip of 


Winds, Intereſt of Tenements by Elegit, Statute Merchanc, 


7 
7 1 


ion Maple, &c- of Lands and Tenements 3 and- Chartels reals 


wie, as Wardibip of the body, and a Villain for years, 
Sc. forif one Tenant in common take away the Ward or 

lin, &c. the other hath no remedy by a&Rion, bur he 

uy take them again. ' 

Another diverſity is between chattels reals and chatte!s 


eerfonals; for if one Tenanr in common take all the chate- 


Kt perſonals, the other hath no remedy by ation, bur he 


Way take them again': And herein the like Law is concern - 


Tn chatrels reals entire, and chattels perſonals for this pur- 


ole, Bur of charttels entire, as of a Ship, Horſe, or any 


Jither entire chatrel real or perſonal, no ſurvivor ſhall be be- 


ven them thar hold them in common, 10 H.4. Treſpaſs 
$178. 11 H.4-3, 


& And Tenants in common ſhall not joyn in an EjeF' firme 
Wc, for that ſuch a&ions concern the Righr of Lands which 
Fueſeveral, 21 E.4q.11.12. f0.200.4. 


If two Tenanrs in common be of a Dove-houſe, and the. 


We deſtroy the old Doves, whereby the flight is wholly loſt, 


ligtde other Tenant in common ſhall have an action of Treſpaſs 
anc E cannot plead in barre Tenancy in common, 47 E.3+ 
WI 22; D. 


And ſo itisif one Tenant in common &c. deſtroy all the 


WY Deer in a Park, 8c. 4 E.2. TrefÞaſs 2.33. 


And ſoit is, if one Tenant in common carry away the 


necr ſtones, &c. 1 H.5.1. 2 4.5.3, Andif two Tenants in 


$<ommon be of a folding, -and the one of them diſturb the 


uf aher to ere Hurdles, 8c. 13 E. 3» Trefpaſs 212+ 18 H. 


6, 5, 


6 it two ſeveral owners of houſes have a Riyer in com- 


I 


mon, 
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mon, &c. if one of them corrupt the {Water) River, 
other ſhall have an action upon his Caſe, 13H.7.26, 

If rwo Tenants in common or joynrtenauts be of anh 
or Mill, and it fall in decay, and the one is willing to ll 
the ſame , and the other will not , hethar is willing| 
have 'a Writ de reparatione fac. pro bono publico. F 
127. 

All thoſe Books which affirm that an aQion of Acq 
fieth by one Tenant in common or joyntenant againſt 
ther, muſt be intended, when the one maketh the othe 
Bayliff, for otherwiſe never his Baylift to render any 
count is a good plea; F.N.B.118.1. 1o H.7.16. 2 Eqq 
Weſtme2. cap.23. | 

If there be two Tenants in common of a Wood, Turky 
Piſcary, &c., and one of them doth waſte againſt thevilih ,, 
his companion, his companion ſhall have an action of Wi 
Tide lib. fo.200-b. & Nota. 

Some do hold that an aRion of Waſte doth not liews 
the Statute I c. 23. againſt Tenant incoinmon, &c, forhur 
ſtroying the whole flight of Doves, 47 E-3-22. 50 E.34Þ bp 

Note, that ene Tenant in common may tnfeoff his caviflne 
panion, bur not releaſe, becauſe the Freehold is ſea 
Joyntenants may releaſe, bur not infeoft, becauſe the bin 
hold is joynt : bur Coparceners may both. infeoft anditht 
_ __ their ſciſin ro ſome intents is joynt,and tolulifype 
EVCTIAl. & 


Lit! 
Prec 


Wat 


$ind 


Sed. 324. 

Quant un home vole metrer un feoffment fait a luy, ouunaly 
en tale, ou leafe pur vis daſcun terres &c. la 11 diria par jul 
de quel feoffment fc. il fuit ſeiſee, &c. Mes lou un vole pip 
#3 leaſe ou grant ſert a luy de chattel real oy perſcaa!, lailams 
per force de quel il ſuit poſſeſſe, CF x 

When a man pleads a leaſe for life, &c- which paſſeth 1 
Every, he isnot to plead anentry , for he is in aQual ſelf 
by the livery ic ſe!f, Otherwiſe it is of a leaſe for years. 


Iti0 
One 
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Of Eſtates ſer Condition, 


) ol CHAP. V. 
ingl 
F TIO 
Of Eſtates ſur Condition, 
cer . 
aſt Sed, 325. 
the F 
an WF NOnd:tio dicitur cum quod in caſum incert* qui poteft ten- 


dere ad eſſe aut non eſſe confertur. ; 

I. Fadti, i.e. upon a condition expreſſed by the 

wic ) party in legal terms of Law. 

2, Juris, i.e» Tacite created by law, without any 
words uſed by the party. 

Littleton ſubdivideth Condicion in Deed, into Condition 
Wrecedent (of which ir is ſaid, Condic* adimpleri debet, priuſ- 
mſequatur effetus) and Condition ſubſequent. 

F bpain, of Condition in Deed, ſome be Afﬀirmative and 
Mime Negative, and ſome in the Affirmative which imply a 
TYeoative. Some make the eſtate wherevunto they are an- 
Mexed, voidable by Entry or Claim, and ſome make the 
UeEfate void ipſo fafto withour entry, &c- Alſo of {ondition 
Wi need, ſome be annexed to the rent reſerved our of the 
"Fad, and ſome ro collateral afts, &c. ſome be ſingle ſome 
MWithe conjun&ive, ſome in the disjundtive, Mirror cap-2- 
$15.17. fol tol.b. 

Wy Sir Condic' en fait e, ſicome un home per fait indent inferffs 
ater ip fee render certain ent, co Aere Litt/eton purrech 
Male Ex:mple of fix ſeveral kindes of Condition: 1. Of a 
my Condition * ſingle, in Deed. 2. Of a Condition ſubſe- 
Went tothe eſtare. 3. Of a Condirio annexed to the rent, 
Wand 4. a Condition that defeaterh the eftate. 5. A Con- 
ulEition that defeaterh not rhe eſtate before entry, And 6. a 
F-ondition in the Affirmative which implyeth a Negative 
Jabchinde or unpaid implycrh a Negative) v13; nor paid. 
Brnaloes 
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Bendloes en Treſpaſs, 5 Mar. Et en ceſt caſe i le rept 
Pay; Ofc. ED 

The Land is the principall debtor, for the rent iſhed 
of the Land, and that is the place ofdeniand, appoingf 
Law, and the demand muſt ever be made at the moſtn# 
rious place ; and the laſt time of demand of the rentisſ{ 
convenient time, bcfore the Sun-ſerting of the lift ſn 
payment, as the mony may be numbred and received. 
11.49-Aſſ.5.15.E1:F.Dy.329, lib 4. Burtouebes cf. 11h 4 
Com.70, and 172:Hilland Granges c.L1b.5f-11 4. Wadere,! 

Ifa rent be granted payable ar a certain day,and ifjrhÞ 
hind and demanded thar the grantee ſhall diſtrein forxÞ# 
this caſe the grantee need not demand ir at the day, hui 
demand ir at any time afterghe ſhall diſtrein for ir. Li, 
28. Maundes c. Mich 40-4 i .El.Stanly, &c. Regularly it ish 
that he that entreth for a condition broken ſhall be ſei 
his firſt eſtate, or of that eſtate which he had ac the ring" 
the eſtate made, &c. 8.H. 7. 7b. s. Limitation in reſhlf® 
impoſſibility. 4 H 6.2. Lib» 8. Fo- 43. &c. Whittinghon " 
He7-4. . 

4 Limitation in reſpeR of neceflicys F0.202 a.Fide, p14 

3. In ſome caſes the Feoftor by kis reentry ſhall be jgh{Mrt 
former eſtate, bur not in reſpeR ef ſome collaterall qualiight 
as if a Copihold eſcheart , and the Lord make a Feotfmenif® 
Fee upon -con4irion, and enrer for the condirion brokefſ® 
for that the cuſtome or preſcription for the tine is inte 
roypted. ' _ 

Lord and Tenant by Fealty and rent, the Lord is is ſelf 
of his rent, and granteth his Seignjory co anorher jn Fen 
on condition, the Tenant attorn. and payetHh his rentrolk 
grantee, the condition is broken , the Lord diſtreinsforki, 
rent and reſcons is made, he ſhall be in his former eſtatea®” 
yer the former ſcifin ſhall not enable to have an Af. withwh: 
a new ſeifn.15.4ſſ,12. Tenant in taile, fr. Feoffment in 
Sur. condition. 3.7.7. 3 

If renantfor life fr. Feoffment,&c. and ent, pur conditil 
broken, the ſtate is reduced,but the forfeicure is nor pulf® 


43 Aſe.47.13-E 4-4. 
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SA. 327. 


When the Feoffor is ſatisfied either by perception of the 
«ifs, or by payment, or tender and refuſall, or partly by 
"Me one, and partly by the other. Fo. 203, 
<& The Feoffor by his reentry gaineth no eſtate of freehold 
+ Ftan intereft by the agreement of the parties to take the 

"Teofits in nature of a diſtreſle. 
 Ifa man make a Leaſe for life with a reſervation of arent, 
 Sndfuch a condition , if he enter for the condition broken 
tillad take the profits of the land Qouſq. &c. he ſhall not have 
- Wn:&ion of debt for rhe rent arere, for that the freehold of 
«he Leſſee doth continue 3 and theretore che booke (to the 
;ncrary 30 E.3-f. 9.) is falſe Piinted, and the true caſe was 
« fa Leaſe for yeares. 
<1 Note a diverlity, v7. If a man make Aleas puy ans. reſerve 
rent with a condition,that if the rent be behind, that the 
eſor ſhall reenter and rake the protits natill thereof he bee 
ſatisfied, there the profirs ſhall e connted as parcel] of the 
Fafation,and during the time that he fo raketh the profits, 
Sheſhall nor have an a&ion of 4+<ht for the rent. Bat if the 
: Wndition be that he ſhall rake the pros anrill the Feoffor 
te laticfied, $:c.withour ſaying thereo!, &ce There the profits 
wthall be taken to be no part of the ſatis faion, but ro haften 
ale lefſee to pay it. 27. H.8.4. And as Liztletor here faith, that 
-llitill he be ſatisfied, he ſhal) rake the profics in the meane 
Yineto his own uſe. 31 Af. pl. 26. Vide leftatute de azorton Ce 
p86-and c.7, without this word (inve.) 


Se.329. 


. # 1faman by Indenture letteth Lands for yeares,provided 
myes, and it is counted and agreed beirween the ſaid par- 
iafis, that the leflee ſhould noc alien +3 it was adjudged that 
Tllfiswas a condirion hy force of the proviſo, and a Covenant 
Jy force of the other words. Yide Se&.220.Dyer 28. H. 8.fo. 
ins; 27-H 8./0.14.1 5.Seignior Cromwells c.Lib.2.f0-7 1.7 2-Lib- 
wlll 99.Era11Ges C ys 
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7a Feoffment in Fee # fait rendition rent, 8c. Sur. co 
tion, &c- en ceft caſe leflate del Feoffee # deſeaſible, ſile 
tion ne ſoit performe, &c. Yide Set. 325. 


I 
Sei. 330. 2 p 
Tneſſe poteft donations modus, conditio, five cauſa. Sting 

| (#1) modus eſt (fr) condi. (quia) cauſa. 4»Mar.Dyer 138, Ja. 
: It a man grant an annuitie pug una 467A terre, this wail 
ſheweth the cauſe of the grant, and therefore amountyniſ; 
condition; for if the acre of Land be evidted by an elinff gy, 
tle, the annuity ſhall ceaſe, for ceſſante cauſa ceſſat efſeſiy; hujc 
E.3-34.9.E+-4-20-14 E.4qe4-15 E.q2 
Bur if A. fro cenſilio impenſo make a Feofiment q 
Leaſe for life, of an acre, or pro una aca teri@, &c. Albenly 
3 denjeth counfell, or that the acre be eviRted, yet A. ſhallwfjigne 
7 reenter, for in this caſe there ought to be legall workſh j 

| condition or qualification, for the cauſe or confideraty 
ſhall nor avoid the ſtate of the Feoffee, and the reaſonoltliffi 
diverlity for that the ſtate of the land is execured, andiuy 
annuity is execurory. Fo 204-4. Vide, &c. by 
If a man make a Feoffment in Fee, ad faciend. or ſat 
or ea ntentione, or ad etjeetum. or ad propopt- thar the Feaialſ 
ſhall do, or nor do ſuch an a@, none of theſe words mult 
the ſtare in the land condirionall. HilZ. 18. E177 Comb 
Dyer 138. F,Gom.142.d &* jt bib, 2. c.34. It was adjudgedihnar 
40.E'iz Rot.161. Browne, &c. T har a Leaſe for years wlwf T 
a contract, which may begin by word , and by word maſtf 
diflolved. Pl.Com.142, Sometime in caſe of lands;&c. (« 
ſhal make a condirion.as if a woman give lands to a manwlfh 
his heir:, cauſa matrimoniz p' olocutt, and if ſhe marry thema 
or the man retule to marry her, ſhe ſhal! have tie land aguhtt 
roher and to her heires. Bur otherwiſe it is if a man 
lands to a woman, &c. For the man may and ought ro aki 
vife of learned counſell. 34 Aſſ.1.5.H.4.1. un 
Quod non licebut, to the leſſee dare, vendere, 8c. Subpall 
fortsjafture, amounts ro make the Leaſe for yeates defcalidſtc 
o E.6.Dy.65, 66:44M41.138, " te 
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Seft. 331, 332. 


fue dubitationss cauſa tollende inſeruntur, communem legen 
Imledunt,  expreſſio eorum que Ec. 
| Mntzage, Le. mortuum vadium, Uruum vadium, is, 

Asif a man borrow: 100 1, of another, and maketh an 
* Fire of lands unto him, vncil he hath received the ſaid ſum 
"ay the ifſues and the profics of the land, ſo as in this caſe, 
nuoEzither money nor land dyeth or is loſt. 
uy Viv aurem d:ctur vadium, quia nunquam moritur ex ali- 
fu; Wparte quod ex [1s proventibus acquiratur. 


ta Selt. 334- 

bel Feofſment 2 fait en mortgage, le feoffur mor” devant le jour de 
alwignent des derners &c.. 51 1 beir del feoffor tender le mony al mes 
raſh jour, &' ce Cf le feoffee ceo refuſe &'c. donques poit le beire ex= 
at en le zee, pur Ceo que it ad intereft d? droit en le Condi- 


nd £t le /enffee £72 ceo ca'e nad aſc” remedy daver le mony per le 
"Iamon ley, Se. 335. 
$ The Condirion deſcends unto the heirs and therefore the 
egy that giveth him an intereſt in the Condition, giverh him 
Wnability ro perform ir 3 and hereby the intent of che Con- 
Wition is performed, and the Feoffce doth receive no da- 
eanFxmoe, &C. for205.b. 
ang The Execucor or Adminiſtrator of the Mortgagor, or in 
Wi thulr of them, the Ordinary way alſo render, S. 337. 
ag If the Condition annexed to lands, be poſſible ac the ma- 
(ling of rhe Condicion, and become impoſſible by the att 
ng God, yer the ſtate of the Feoftee &c. thall nor be avoid- 
_ Com. 456. Wrothes Caſe. 14H-7.3. 15H.7.1- 
=__ 4-3 
uw bot where a Condition of a Bond, Recognizance, &c. is 
ible at the making of che Condition, and becomes im- 
jelhble by the a& of God, or of the Law,or of the Ohligee 
begic, there rhe Obligation &c. is ſaved,and the reaſon of the 
Perſity, becauſe the ſtate of the land is executed,and ſerled 
| N 'a 
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in the Feoffee, and cannot be redeeqvied back again but 
matter ſubſequent, w!z. rhe performance of the Conditinf pet 
But rhe Bond &c. is a thing in ation, and executory,w be 
of no advantage can be taken, until rhere be a defauthff $3 
the Obligor, 15 H.7.18.9 Elx 262. Dyer lib. 22, Luk ; 
ters Gaſe. 38 H.6.2. Brit. c.35. f0.89,99,1 14,130 hec 

But if thecondition of a Bond &c. be impoſſible at th Bn 
time of the making of the condition, the Obligation k} | 
is ſingle. And fo it 1s of a Feoftment in fee with a conditigh nar 
ſubſequent, rhar is impoilible, the ſtace of the Feoffeexnſh © 
abſolute 3 but if the condition precedent be impoſlible,wf} 30 
ſtate cr intereſt ſhall grow thereupon, 14 H. 8. 28. tf 
7-22, 5 El. Dyer 232. Pl, Cim. 22.272» Fullers Cale. ji 
206, b. \ 

If A. be bound to B. that I.S. ſhall marry 1.G. before} 0 
a day, and before the day B. marry with Zane, he ſhall now ie 
rake advantage of the Bond, for thac he himſelf is the man} 3! 
that the condition could nor be performed, 4 H. 7.4, 30k 
8. Dyer 42. | rect 

The Law diftinguiſheth between a Condition againſtly ſou 
for the doing of any a& thar is malum in ſe, and a Cont 
tion againſt Law, that is either repugnant to the State, & 
againſt ſome Maxime or Rule in Law : As ſent 

t. If a man be bound upon Condition, That he ſhalllil (el 
I].S. theeſtate is abſolute, and the Condition void, 48/4 me: 
But if a man make a Feoffment in fee upon Condition, thi 
the Feoffee fall kil} 1.S. the eſtate is abſolute, and the Cav} 39 
dirion void, PL.Con. 133. B-ownings caſe, 

2. If aman wakea Feoffment $:c. tar he ſhall not alin 
(or that the Feeftce ſhall nor rake che profirs, &c. this Car 9) 
dition is repugnant and againft Law, and the ſtare of tx}, © 
Feoffee is abſolure. Bur if the Feoffee be bound &c. tht] Mir 
he or his heirs ſhall nor alien, rhis is good, for he notvith 
ſtanding alien if he will forfeic his Bond, &c. 20 E-46 
2T H.7.11.39. 27 H.8. 

Albeir a convenient time before Suns et he rhe laſt tint 


given to the Feoffor to tender, yer if he tender it rot 


*'. 
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ton of the Mortgagee at any time of the payment, and . 
lerefuerh it, the Condition is ſaved for that time, Vide 
$315. 
| Cndten in Socage may render in the name of the heir, 
becauſe he hath an Inrereft &c. ide $.401. Hill.28. Eli. in 
Bane? Reg. inter Watkins. 

if the Mortgagee accept of a ſtrangers tender in the 
tame of rhe Morrgagor, &c.. this is good &c. 

Onnks ratibabitzo retro trahitu” , & maudato equiparatur. 
30H,6. tit. Barre 1 66, 


Sed. 335. 


The Obligor tenders the money at the day &c. and the 
Obligee refuſeth the ſame, yer in an action of Debt nypon 
the Obligation, if the Defendant plead the tender, &c. he 
muſt alſo plead that he is yet ready to pay the money and 
tender the fame in Court. Bur if the Plaintift will nor then 
receive ir, bur take 1live vpon the tender, and the fame be 
found againſt him, he hath loſt the money for ever, 22 H.6. 
39+ lib.g. fo. 79. H. Peytoes caſe, 

And the reaſon wherciore the money is not loſt by the 
tender and refuſal, is not onely for that 3s is a duty and par- 
cel of the Ohligation, bur alſo for that the Obligee hath re- 
medy by Law for the ſame. 

Liberata pecunia non liberat off erentem,s E.2, tit. 4ſſize, Af 
$09. 

When the Condition is collateral to the Obligation, a 
tender and r<foſal is a perpernal barre, 7 H.4.18. 5 Mar. 
Djer 150. 21 E,4.25. 421 41}. 25. Pl. Com: f0.6e | 
_ Obligor makes a leaſe and a releaſe to the Obligee,and his 
heirs, this amounts in Law to a feoffment ; and albeit this 
bea collateral Condition, yet it is well performed. 

Cana dicitur a cudendo, of Coining &c. In French, Coin 
ſpnifierh a corner. Some ſay that C oine dicitur a wives. 4. e, 
Unnunts, quod fit omnibus res communis. Moneta dicitur a 
wmend», nor onely becauſe he that hath ir, is to be warned 


Fovidently ro uſe it, but alſo becauſe Nota ia de authore 
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& valore admoner. |. 5.fo.i14. Wades Caſe. 1.9. £18, 
Pecunia dicitur a pecu: Onmes en. viterum divitie in ating 

libs confiſtebant. Ariſt. ] 5. c.8. 

, Numnerus amo Ts vous quia lege fit non nature, gH,g 
Stat. 2. Cap.7e 


Sed. 335, and 337. 


Note, he that hath intereſt in the Condition on the on 
fide, or in the land on the other, may tender, fo. 207. b,g 
vide S. 334. 

Auxi en caſe de Mo'tgage, fi nul jour de payment ſoit lint, 
& le feoffor mar. &' ce donques le temps de le tender eft pas, 

Note divers diverfitics * 

1. Between a feoffment in fee with C ondition for the 
ment of a ſum of money, where no rime is limited ; andthe 
Condition of a Bond, &c. 21 E.4 38. b. 

2. Between a Condition of an Obligation, which cor 
cerns the doing of a tranſitory a&t without limitation of ay 
time as payment of money, delivery of Charters, &c, fat 
there the condition 15 to be performed preſently, 7.e. incow 
venient time 3 and when by the condition of the Obligation 
the ad is local, for there the Obligor hath time during hi 
life to perform it, as tomake a feoftlment &c. if che Oblige 
doch not haſten the ſame by requeſt. 

2. In caſe where the Condition is local, when thecor 
currence of the Obligor and the Obligee is requiſite (i 
the ſaid caſe of the Feoftment) and when the Obligor nu 
perform ir in the abſence of the Obligee, as to acknowledge 
ſatisfaRion in the Court of Kings Bench, for there he mul 
do it in conventent time. | 

4. Where the Condition concerneth a tranſitory or lol 
at, and isto be performed to the Feoftee or Obligee, al 
where it is to be performed toa ſtranger : As if A. be 
to B. to pay 10 |. toC. A. tenders to C. and herefuſeth, the 
Bond is forfeir. But if the a had been by rhe Condition 
ro be made to the Obligee, or to any other for his beneſt! 
render, &:c. ſhall haye the benefic, becauſe he himſelf a 

(| 
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cauſe that the Condition could not be performed, 22 E.4q* 
13+ To H.7-14-be 35 A.8. Dyer $6.0ib.y- fo.23. Lambes Caſe * 
$E.4-14- | 

g Berween a Condition of an Obligation anda Condi- 


'| ton up?n a Feoffment, where the a rhat is local is to he 


done to a ſtranger, and where ro the Obligee or Feoffor 


| tiwfelf 3 for the ſtranger ſhall be infeofted as ſoon as cog- 


reniencly may he, oth-rwiſeitis of the Feoffor, &c. for the 
wivicy of he © ondition, &c, Lib.s. fo.31. Boothies Caſe, l. 
2 j.79- b. Se:gnieur C:onwrls Caſe, 21 E,4q-41. 2 Ecq-3,4. 
4E.4:4. ”. pl 5 H Bi, R b. 

6. When the Ob'igor or Feoffor is ta infeoff a ſtranger as 
hath been {aids 3nd when a ſtranger is to infeoff the Feoffee 
or Oblizee : As if A. infeoff of black acre , upon Condi- 
tion, that if QC, infec B. of white acre, A. ſhall re-enter, 
C. hath cime during his life, if B. doth not haſten it, 8c. and 
ſoof an Obligation, 0.108. b. 

7. But in ſome caſes albeit the Condition be collateral, 
and is to be performed to the Obligee, and no time limited, 
yet i reſpect of - rne nature of the rhing, the Obligor ſhall 
not have rimie during his lite to perform it. As if the Con- 
dition of an Obligation he, To grant an Annuity to the 
Obligee during his life, payable at Eaſter ; this Annuity 
muſt be granted before Eaſter, &c. Dye 14 Elix, ZI 1. 

8, When the Obligor, Feoftor or Feoftee, or a ſtranger 
&c. is to do a ſole aft,as to to go to Rome, Rc. they have time 
during life, 8c. | 
'The Executor &c, may (when a man is limited) pay the 
money, vide S. 334. 1.5. f0.96,97- Goodales Caſe, ph 

If 1 infeoff one in fez upon Condition to make a gift in 
pilto I.S an1 he refoſeth ir, and a render and refuſal is 
made, there the Feoffor ſhall not re>enter, for ic was 1n- 
tended, that the Feoffee ſhould have an eſtate in the land. 
indfoir is if the Condition be , That the Feoffee ſhall 
"a a rent charge to a ſtranger , 2 E. 4. Exter Conge- 
We 25, 

' But otherwiſe it is if the Condition be to infeoft 1.3. _ 
N 3 'S 


212 Of Eftates ſur { ondition. 
his heirs, and a tender an refuſal is made, &Cc. 19 H.6.34, |, 

When the Executors make a tender, and the Feoffee re- 
faferh, albeit the heir (who hath a Title of Entry) be a thid Þ; 
perſon, yet is he no ſtranger, but he and the Executors ally 
are privies in Law. Concerning goods and chattels, ettherin } 
poſſefſion or in ation, the Executor doth more aCtuallyre. 
preſent the perſon of the Teſtator 3 then the heir doth the 
perſon of the Anceſtor. For if a man bindeth himſelf, his 
Eyecurtors are bound, though they be not named, but ſoit; 
13 not of the heir. | , 


Sed. 338, 329. 

En tours caſes de Condition d? payment de certain ſum en gr 
tonchant terres @> cfg loial tender ſoit un foits refuſe, celuy quetit } 
le tender mony & ae cco ajſſouth & diſcharge pur touts temps apiey, | * 
i.e. for ever to make any other tender, but if it were a dur 
before, though the feofior enter by force of the Condition, lol 
yet thedebr or duty remaineth : As if A. borrow 100L.d F 
B. and afrer Mortgage lands to B. and he refuſe it, cot 


enter &c- and the land is freed for ever of the Condition; 
bur yer the debt may be recovered by ation 8:c. Bur if &, 
withour any loan, debt or duty preceding, infeoff B. of land 4 
upon Condition for the paymenr of 100 |. to. B. in nature} . - 
a gratuity or gift z in that caſe if tender he made, and it 4 
_— B. hath no remedy therefore , fol. 209, b. Vit _ 
Libi. 6. © "_ 
The Agreement precedent doth guide the payment ſub by 
ſequent, and the payment ought to be real, and not in ſhe# % 
or appearance, 18 £E.4- 18, 19H. 6,54. 20E, 3. Accout 
2" Þ& 7 Os 
If the Condition upon Mortgage be,To pay to the Mort- Jer 
gagee or his heirs the money, &c. and before the day of pay Þ 1; 
ment the Mortgagee dyeth, ihe Feoffee cannor pay the mo- ft 
ney to the Executors, &c. for, in hoc caſu deſiznctio wal weſt 
perlone eſt excluſi alterinrs, & expreſſum facit ceſſare tacit YN}. 
Lib.s. &c. Dyer 2 EliF 181, 44 E.3.1. b. fo. FF 
It a man make a Feoftment in fee upon Condition, "= 
j 
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hal if the Feoffor pay to the Feoffee his heirs or affigns 20 ]. 
hirg (ecore ſuch a Feaſt, and before the Feaſt the Feoftee makerh 
cat tis Executors, and dyeth, the Feoffor ought to pay the mo- 
Nuys tothe heir, and not to the Executors, for the Executors 
oa this caſe are no Aſſignees in Law, And the Feofftee hath 
» bs 1 eſtate in the land which he may aſſign over, and where 
tk there may be Afignees in Deed, the L:w ſhall never ſeek 
[ , 'Joot, or appoint any Aſſigns in Law, 27 H@ 2. 4 Mar. 140.4. 
" M23.24. EL. in Curia Wardorum inter Randall @ Browne. 

$25. Dyer 181, Ph Come Chapmans Caſe. 186. 188, 17 Af]. 
Ml.2, _- 


"i | Se. 240. 


4 Comment aſcvn. ont dit que le feffor © tenus de tender ec. ſur 
on, laterre tenus in Mortgage, pur Cro que le canditien & dependant 
of $f {eterre, uncore ceo ne prove que le feaſans de le condition defle 
Wirfwme, covient erre fait ſur laterre &fc. & leflate de la terre & 
" tendant [ur la condition & c+ ; 
44 The money isa ſam in groſs and collateral] to the Title of 
of {'ieland, ard the Fecftor muſt tender the money tu the per- 
« {onof the Feoffee, and iris nor ſufficient for him ro tender 
he 'þf upon the land, 8 E.q-4- & 14+ 11 H.4.62. 17 Aſſ-p,2. 21 
ih, Rm 74, 16 Eli. Dyer 327. 1.4.1.7 3. Boroughs Caſe, 
Mi 64,6. 
y, _—_ it js of a rent that ifſueth out of the land, 
4.2, 
Bat a corporal ſervice is ifſuing out of Jand, as Homage, 
k& muſt be done to the perſon of the Lord, z1 Afſ.3. 7 E. 
n it 21 E. 4. 17, 19Eliz. Dycr 354. lib-8. fo. 92. Frances 
e, 
| If A. be bound to B. with condition that C. ſhall infeoff 
don ſuch a day, C. muſt give notice to D. thereof, and re- 
eſt him to be on the land at the day to receive the Feoft- 
gent, and he is bound to ſeek D. and to give him notice, 
1E4.3.& 4. 
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Set, 34n, 342, bo: 

Eft diverſity quant al tender de le.rent que # iſſuant buſe aac 
zerre, & del tender davert ſum en groſſe que nem pas ifunyl 
| : 


C. | 

If the Condition be broken for non- payment of therwff 
yet if the Feoffor bringeth an Afſize for rent due att 
time, he (ball never enter, &c. becauſe he afficmeth theralſa 
to have a continuance, and thereby waverh the Conditinfl 
And ſoitis if the rent had a clauſe of diſtreſs, 8c. and 
Feoftor had diftrained for the rent,for non-payment whey 
of the Condition was broken, he ſhould never enter forth 
Condition broken, but he may receive that renr, and aqui 
the ſame, and yet enter, &co Bur if he accept a rent duaſthe 
a day after, he ſhall nor enter, &c. becauſe he theo! 
aftirmeth the leaſe to hive a continuance, 14 Aſſ«11. 45 4($/i 
6 H.1.3. PL.Com.133+ 22 H 6.57. 

It will be a good and ſure thing, to ſer down in Coney 
ces every thing in & certainty particularityz and not tomff ' 
onely toa Preſident, without advice of learned and welle 
perienced men. For as the rule is concerning the ſtated} © 
a mans body, Nullum medicamentum eft idem omnibus; fl if 
the ſtate and aliuranae of a mans lands, Nullun excnplungy 
idem omnibus, f0.212-4. 


Seft. 343, 344- 

Lou le/ieu de payment eft lim't, le feffee nem oblig. de rect 
payment 62 aul auter ſi:u &c. Mes encore foil rectivft O's i 
eſt aſſets bone &) co 

The place is but a circumſtance, &c. | 

Nota dtverjite 1. When the Condition is for payment( 
money, there if the Feoftze or Obligee accept an hoiſt 
in ſatisfaQion, this i: good z, bur if the Condition were 
the delivery of a horſe, 8c. albeit the Obligee, &c. accept 
money Kc, for the horſe &c. ir is no performance of tith | 
Condition. The like Law is if the Gondition be to ackuonp 
'-dge a Recognizance of 20 1. if the Obligee or Feok 
| accepty 
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cept. twenty pound in fatisfaFion of the condition it is 
. Soſvfficient in Law, &c. And ſoit is of all other collateral 
ſe &iffeadicions 3H. 7.4-b-11.H.7,20.21-191E.4.1.b.22.E 4. 24.1. 
6 if * 08.12.H.4.23« 
2. When the mony is to be paid toa ſtranger there if the 
thereſtaoger accept an horſe, or any collaterall thing in ſatisfaQi- 
e at thefſon of the money, it is no performance of the condition, be- 
the rafſauſe the condition is ſtrialy to be performed in that caſe. 
nditinffut if the condition be that a ſtranger ſhall pay to the obli- 
and thifgee,fec. a ſum of m:ony there the obligee (being party, &c.) 
© When receive a horſe, &c. in ſatisfation.l. sf. 17. Primels Caſe.) 
" ford fide 44 H.7 4s Dyer 35. H.8. $6.27.H.8. 1. If the obligor 
d acquſor leflor pay a lefſe ſumme either before the day, or at ano= 
t dueaFther place than is limited by the conditton,and the obligee * 
In Feoffee (* lefſee) receiveth ir,this IS a good ſatisfaion. 


45 d(xf Vide 6b-foe 2.1.2. 6. 


meſs Sed. 345. 
to tall} V# a72yall rent reſerve al eftranger, 2 ſum. engroſſe. 
velle} This reſervation is meerly void. /. 8. f-70.71. words in a 
ſtated condition ſhall be taken our of their proper ſenſe, zt res ma- 
3 fon gi waleat quam pereat. 6, E. 2. entr,Cong.55 recipere.8.4ſſ.34. 
plund Revertere, : 
But if A, be ſeiſed of certaine Lands, and A. and B.joyne 
n a Feoffment in fee reſcrving a rent to them both, and 
their heirs, and the Feoffee grant that it ſhall be lawfull for 
2H them and their beirs to diſtraine for the rent , this is a good 
*@ Af grant of a rent to them both, becauſe he is party to the Deed, 
ad the clauſe of diſtrefſe is a grant of the rent to A. and B. 
; | Butif Br had been aſtranger to the Deed, then B had taken 
ent of nothing,and upon this diverſity are all the Books which prz- 
-_ T7, facie ſeeme to very reconciled, 18.E 4f-38 1-26,H,8.2.31s 
e Wh Aſ.p.3Is | 
Ko Arg. « divifione & fortiſſimum in lege.Sef4.381. 


coon Seft. 346. &c. 


edle}  Neta 24 cheſes, I, 721 rent ( que_ properment 2 dit rent) ru 
ctr ; = , 


216 Of Eftates ſur Condition, 


eſtr- reſerve ſur aſe” Feoffment, done, ou leaſe, forſque tajiÞ 
ment al Feofj or donor &c.0u a luur heires. 2, Nunl entregouy 
ger (que # tout un) poit eftre reſerve, ne don» a aſc perſon 
que. & ce al Feoffor,&c. Littletons meaning is, that eithert* 
Feofftor, &c. may reſerve the reat to himlſclfe onely, g 
himſelfe and his heires. Fo. 213.b. 

If a man make a Feoftment in Fee, reſerve arent tohing*? 
his heirs, it is good ro him for terme of his life , and wil} 
his heire. [.5./0,t11.Malleries caſe. 

If two joyntenants withouta Deed indenture make ale 
for life reſerving a renc to one of them,ir thal enure rothalf”: 
both, in reſpe& of the joynt reverſion,and ſo ir is of a ſunaf 
der, &Cc. 5.E44-4.4.27.H.8.16. S 58. 

, But if Tenant for life, and he in the reverſion joynemif; 
Leaſe for life ,or a gift in taile by Deed reſerving a rent, tiff 
ſhall enure to the Tenant for life only, during his life, and8F 
ter to him in the reverſion, for every ones grants that vhid 
he may lawfully grant, M.36.and 37, El. in Banco R 


Seft. 347. 


Nothing in aQjon, entrie, or reentry can be grantedot, 
for avoiding of maintenance, ſuppreffion of right , andflit 
ring np of Suits. No ſtranger ſhall take advantage of acots 
dition that requireth, a reentry. 

But of limitations it is otherwiſe. As if a man makea lat} 
Duouſq. i.e. untill I. S. come from Rome, the leffor grant lt 
reverfion over to a ſtranger, I. S. comes from Rome, the gras 
tee ſhall enter, becauſe the eſtate by the exprefle limitanaF, 
was determined. PI.Com.27.F.N.B.201.l.10.f0 36. May, 
tmgtons. | F 

2. Another diverſity is, between a condition annexedl0h 
a freehold, and a condition annexed to a Leaſe for years; 


- for a Leaſe for years may begin, or end without ceremony: » 


6 


but an eſtate of Freehold cannot, &c. And of a void thing h, 
eſtranger may take benefir, but not of a yoidable eſtately Hy, 
entry. IO.Aſipl.24.PhCom3e nt H.7.17. | 


3. D- 
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rand Diverſity between a reſervation ofa rent, anda re-en- 
S for a rent cannot be reſerved to the heire of the Feof.. 
-Þ but the heir way take advantage of a condition which 
;che.j Feofior could never doe as if [. infeofte another of an 
y, eof ground,vpon condition,that if mine heire pay to the 
' "Þefee, &c. ewenty ſhillings, that he and his heires ſhall re- 
) hints condition is good, &c- for he i» privy in bloud,and 
| vo! injoy the Land as heire to me P/.313.Scho.19.E.4.14.2 
Andifa man have a Leaſe for yeares, and dewiſe,or grant 
{me upon condition, &c. and dye , his executors or ad- 
a Miſtrators ſhall enter for the condition broken,for they are 
"1 ioright, and repreſent the perſon of the dead. Vile 
"$8,7.18,0./0.214.6. ec. 
fy que uſe had made a Leaſe for yeares, &c. upon con- 
th ion, the Feoffees ſhould nor enter for the condition bro- 
nds for they are privy in eſtate, but not privy in bloud. 27. 
hl 6. 1. 
"_ & Diverſity is in caſe ofa Leaſefor years, where the con- 
tion is that the Leaſe ſhall ceaſe or be void , and where the 
dition is that the Jefior thall reenter , for there the gran- 
eas Littleton ſaith, ſhall never take benefit of the condition 
ner note thar where the eſtate or Leaſe is :pſs fatto void, by 
ft condition or limitation, no acceptance of the rent after 
Snmake it to have a continuance : otherwiſe it is of an e- 
or Leaſe voidableby entry. Pl 136.Brownings caſe, 
lab peri is berweene condition in Deed,and condition 
= | WV, 
bu &ifa man make a Leaſe for life, there is a condition in 
iq $97 annexed unto it, that if the lefſee doth make a greater 
pp Pe, ec. that then the leflor' may enter of this and the like 
Poddicion in law, which doe give an entry to the Leffor , the 
for himſelfe and his heires ſhall not only take benefit of ir, 
; Palo his Aſſignee and the Lord by eſcheat, every one for 
"t Pecondition in law broken, in their own time. 
6. Diverſity is betweene the judgement of the common 
Yy $ur, and the Law at this day by force of the Statute of 32. 


$344.34. for by the Common Law no grantee, or A" 
® 


L 


ea 
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of a reverſion eould take advantage ofa re-entry by for 

a condition. But now by the (aid Statute, it is otherwiſzſitll cc 
which a& ir is provided, that as well every perſon wii, & 
ſhall have any grant of the King of any revertion, &c, ofg$6 T 
Lands, &c. which pertained to Monaſteries, 8c, as allo 9G 
ther perſons being grantees or Aſſignees, &c. to or by! 


other perſon or perſons, and their,heirs, executors ſucce I 
and Aſſignees, ſhall have like advantage againſt the acre 
Bec. by entry for non payment of the rent, or for doin#0 14" 


waſt, or other forfeirure, &c. as the (aid leffors, or gram 
themſelves ought or might have had. 26, H. 6. tit.eungif 
C. 49s | q 
; Upon this aQ divers judgements, &c. have beene gif 
which are neceſlary to be knowne. ; 

I. That the ſaid Scarure is generall, that the grantee 
the reverfion of every com:non perſon, as well as of rheknf 
ſhall take advancage of condition. P!. 195. 476, Hill 
Granges caſe M.1o, and 11.*l:3.180.Dyer. 

2s That the Statute doth exrend ro 'grants madeby! 
ſucceſſors of rhe King, albeir the King be only namedinie* 
AQ. 

3. That where the Sratute ſpeaketh of Leflees, that 
ſame doth not extend to gifrs in Taile. 14. El. Djs wiſe 
Winters Caſe. | 

4: That where the Statute ſpeakes of Grantees and MiyF”: 3* 
nees of the reverſion, that an Afignee of par of theelary '* 
of the reverſion may take advantage of the condition WF" 
Lefſee for life be,8cc. and the reverſion is granted for life 
So if Lefſee for yeares be &c. and the reverſion, Kc. it 
grantee for years ſhall take -benefit of the condition in F ind 
ſped of this word (execution) in the AR, Pl. 69. Kidwule 
caſe.7 E.3.54. and Vide Dyer 309. 1. 

5. Thata grantee of part of the reverſion ſhall notul 
advantage, 8c, As if the Leaſe be of three Acres , reſervinſlÞe; 
rent upon condition, and the reverſion is granted of W TR 
acres, the rent ſhall be apportioned by the a of the partthF"® 
but t ke condition is deſtroyed, for that it is entire, and# the 


gi 
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loſt common right. Lib. 5. fo. 54, Knights caſe, Winters 


| &C- 
4 6 That in the Kings caſe, the condition, &c. is not de- 
qa1ojed, KC. 
; 5. By a in Law a condition may be apportioned in the 
«Meofacommon perſon, as if a Leaſe for years be made of 
to acres, one Burrough Engliſh, and the other at the com- 
00 1aw, and the leflor having iſſue, two ſons dieth, each of 
Sen ſhall enter for the condirion broken, and likewiſe a 
lltdicion ſhall be apportioned by the a and wrong of the 
Wifee, as in the chapter of rents. [.4.f. 12 0. Dumpers caſe. 
fila Leaſe for life be made, reſerving a rent upon conditi- 
"Sc. the leffor levies a fine of the reverſion, he is grantee 
Aſſignee of the reveriion, but without atturnmenc hee 
Kia nor rake advantage of the condition. P.20,Kl. in Com- 
1 af Dies caſe /1b+5.1 12.6. Mallories caſe. 
9. Diverſity berween a condition that is compulſory , and 
Wtove: of a revocation that is voluntary : for a man that 
1812 power of revocation, may by his own att extinguiſh 
powers &c. in part, as by levying of a Fine of part , and 
tHjeitfc poer ſhall remaine for the reſidue , becauſe itis in . 
Wwe ola jinzitation, and not of a condition. P.39. El. and 
$41.H.Earl. of Salisburies caſe in Court of wards. 14. EP. 


rf 


1. 49s 
ef 10, If the Leffor bargaine and ſell the reverſion by Deed 
denture and in; Jl, the Bargainee 15 not inthe Per. by 
ÞeBargainor, and yerhe is an Afﬀignee within the Statute. 
vid Sifthe Leflor granr rhe reverſion in fee, to the uſe of 
$-and his heires, A. is a ſufficient Afﬀignee, &c. becauſe hee 
ſ{ſmes'o by the a& and linitation of the perty , albeit he is 
Þthe poſt, and the words of the Starnre be To, or By, and 
uh$%9 be Aſſignee ro him, although they be not by him : but 
oip4come in meerely by a& in Law, as the Lord of the 
tofſvlene, the Lord by Eſcheate, &c. ſhall nor rake benefit of 
[6 Starvre, 
d+{ 1 If the leffor bargaine and ſell the reverfion, $c- Or 
infÞ Ge a Feoffment in Fee, and the Leſſee reenter, the gran- 
| ree 
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ree, or Feoffee ſhall not take advantage, &c,Withournlf®? | 
notice to the Leſſee. {.8.f-92. Frazces caſe. | 

And 12. albeitthe whole words of the Statute be for 
payment of the rent, or for doing of waſt, &c. yet thee; 
tees and Aſſignee ſhall not rake benefit of every foil 
&c, bur only of ſuch conditions as either are incidentyſ;, 
reverſion as rent, or for the benefit of the Stare, asf, ; 
doing of waſt, for keeping the houſes in repaire, for mi 
of Fences, ſcouring of Ditches, for preſerving of wok, 
and not for payment of any ſumme in grotle delivery ofa, 


wood, LC, 
So as other forfeiture, ſhall be raken for other fork 


like to thoſe examples which were there pur, (viz) dl 


ment of rent, and not doing of waſt, which are for thee 
of the reverſion, Dycr 309. | 


Sei. 348, 349. 


Seren.&? Tenant, & Je tenant ft. leaſe pur we rend. renyl 
&* apres il mor. ſans heire,8&c. Note , that the LordyMa1;. 
cheat ſhall diſtreine for the rent, and yer the rent war, 
ved to the leſſor and his heires , but both Afſignees inIa 
and Aſſignee in Law {hall have the renr, becauie the rat 
ing reſerved of inheritance to him and his heirs , is ncaa 
to the reverſion &c. The Gvardian, &c. ſha!l in the rig: 
the heir take benefit of a cendition, by entry or reenteyþ 
the common law. 21.H.7.18.17. AJjſ.20.18. Afſſ.pl. 18.0 
7- Earl of Bedfords caſe, otherwiſe it js of Aſſignees, 


Si terre ſoit grazt 4 un home Pur 2.49: ſir canditicn qothiMuin ; 


rope al grantor deins les 2. ans 101. donques 11 averoit Feel 
S: livery de fein. ſoit fait en ce caſe , donques le granite an 
franktenement C# fe Fee ſur m/e condition. 

Note, Firſt, A condition precedent. 2. A-condiiff 
which createth an eſtate may be made by parol withoutatlhy 
3. Livery, &c. in this caſe muſt be made before the [elect 
rer;for after his entry livery made ro him chat is in poly 
is void. 4+ If no livery be made, no Fee fmple dotlipaly 


S. It is inconyenient that the Fee ſhould paſle = 
ie 


1 
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Sew, &:c. 6. Argumentum ab inconvenieuti, is forcible in 


r. Vide Se. 50. fo.216.4. 
Sit. 350. 


5 terre ſoit grant a un home pur terme de 5 ans, ſon condition 
ts f/paja al gr 4120s des les 2 primer ans 40 M. que adonque if 


Gat fer, ou auterment forſque pur les 5 ans, & livery eſt fait 


a1 per force del grant, ore il ad fee ſunple condition, &c. Many 


of opinion againſt Lzt:{eton in this caſe, and their reaſon 


GY hecauſe the fees ſimple is ro commence upon a condition 
Weedent, and: therefore canuot paſs until the condition 


performed. And that Liztleton here of a condition pre- 


Went, doth (beſore performance) make it ſubſequent z 
they avouch many Authorities, as 31E. 1- Feoffinents 
KP Fits 119. 12 E,2. Voucher 265. 7 E.3410. Pl. Com.272. 
Is Caſe, - 44 E.3. eAttaint 22. 43 Af}. p.41- 10 E.3 39,40. 
Ae 15 Aff. 161. Pl.Com. 135» Brownings Caſe. 6 K. 2. 
$.qud juris clamat, 20. And generally the Books are cited 


make a diverſity between a condition precedent and 2 


| andition ſubſequent, I 5 H.7 .1.4. 14 H.8.18.20, 3-H.6.6.b. 
Mtlfily they cite Dyer 1o EL 281. and in Say and Fullers 
Ve, ?/. 272, the opinions of Dyer and Brown, Vide Lib, 


ol | 17,4, 


WE Notwitſtanding all this , there are thoſe that defend the 


Sinion of Litz/etou, both by Reaſon and Authority. B 


uſon, for that by the Rule of Law, a Livery of Seifin m 
[SG apreſeat Freehold, and cannot give a Freehold in furu- 
Þ 2. It cannot ſtand with Reaſon, thar a Freehold ſhould 
tain in the leflor, againſt his own Livery of Seifin, ſee- 
Where is a perſon able to take it» A Livery of Seiſin can- - 


expe. 
{And they ſay further, That ſeeing all the Books aforeſaid 
"Je that ſuch a Condition is good, and that the Livery 
Yate to the leſſee is effeual, by conſequence the Freehold 
"2 [nhericance muſt pnſs preſently, or notar all ; and it is 
rare, ſay they, in our Books, that words ſhall be tranſpo- 
Pad marſhalled, ſo as the Feofiment or Grant may = 
eftect, 
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effeR, Pl. 17 1+,Hill and Granges caſe. 1o E.3. 16.8, fi 
Seignior Staffords caſe. Pl, 487. Nichols caſe, 
Seigyior. 
.nd further they take a diverſity in this caſe berwg 

leaſe for life, and a leaſe for years. For in this caſed 
leaſe for life, with ſuch a Condiricn to have fee, they y 
thar the fee ſimple pafſerh nor before the pertorniance 
Condition , for that the Livery may preſently work 
the Freehold : But otherwiſe ir is in caſe of a kak Þ 
years. 

Alſo they take a diverſity berween Inheritances thark 
grant, and thar lie in livery, fo. 217.b. :# oe A 

They alſo make ſeveral, Anſwets to che”  Korhofiry ke in” 
cited : for, as to'the' caſe] in 31 E1: they "ay; "That 118. 
thecaſe is miſreported, or elſe the Law'i is ag?faſt the jul 9 
ment. For the caſe is but this, That a'man rake led hf 
a Manor to B. for 20 years , and aiter the 20 years B ly * 
hold the Manor to him and his heirs by 12 1. rent, and(s 
muft be intended). maketh Livery of Seifin 3 in thisa# ranc 
is clear (ſay they) that B. hath a fee ſimple maintenan, Not 
thereis no Condition precedent, &c. 4 

As for thecaſe in 12 E 2. the caſe is, That I. deM.nf 
a Charter to 1. de Burford of fee fimple, and the caned .Regl 
was covenauted berween them, That I- de B, ſhouldhif®9n, 
the ſame Tenements for 8 years, and if he did not payl _orent 
Mark at the end of the term, that the land ſhall remaÞetit 
I. dcB. and his heirs. In which caſe, ſay they, there isil the F 6 
pugnancy &c. for the Covenant being made after the( 
ter, could neither alter the abſolute Charter, nor | "l a 
Condition precedent give him a fee ſimple that had! wollec 
before. 3 my + li at thi 

Toall the other Books, viz 7 E.3. Kc. they ſay,th rigponey, 
ing rightly underſtood, chey are good 'Law; .for'! in'l on wy 
| thoſe Books, as in 16 E- +3: 10 Aſſ' &c«*it- apptaterh,! | 2 erſio 
there was a Charter made in ſurery of the Term,' whid 
they muſt-be intended thus, viz, A man' maketh' a leaſe 
years, the leiſee enters, and the leſſor makes a Charter L In 
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ſee, and chereby doch grant nnto him,” thac if he pay unto 
She [eflor 100 Mark during the term ; Thar then he ſhall 
reſee, KC. "i 
mall 1n this caſe, fay they, there need no livery ſeiſin, but doth 
ſefenare a3 an Executory grant by encrealing of the ſtare, and 
pd the fee limple patlerh not before the condition perform- 
od, 21.487. Nichols Cale. And therefore Littleton warily 
uctech his caſe made ail at one time by one Conveyance, 
Sid a Livery made thereupon. 
And this diverſity (fay they) is proved by Books, 10 E. z. 
u, 32 E-3. Gatr.39. 43 £.3.35: 20 Af. Plo. 
$. And they adde, Thar Littletoz had ſeen and conſidered of 
the (aid, Books, and hath ſer down his opinion, &c. ſol. 
F 118. a.” | REES | 
AS Beniene leftor ntere tus Judicio y. nibil enim imped'd, Conditls 
enfcia/h que flatum conſiruit benigne ſecundum verbor' intentic= 
(hn |} interprecanda, odioſa autem que (Iatum deſtruit ſtrife [c- 
(lion rerborum proprictatem eft accipiendd , Lib.8. fol go. 
(Efrances Caſe. | 
& Note, a precedent Condition to increaſe an eſtate muſt 
Fe performed, and if it become impoſſible, no eſtate ſhall 
if Regularly when any man will rake advantage of a Con- 
dition, if he may enter, he mult enter, and when he can- 
ngrenter, he muſt make a claim, becauſe a Freehold and 
Wthericance ſhall nor ceaſe without entry or claim, and alſo 
ul Feoffor or Grantor may wave the condition. Pl, 133. b. 
ming. 
* Bi _ bargain and fell land by Deed indented anc 
wolled, with a Praviſo, That if the Bargainor pay &c 
What then the ſtate ſhall ceaſe and be void, he payeth th 
oney, che ſtare is not reveſted in the Bargainor before . 
wc-entry, And fo itis if a bargain and ſale be made oi 
Wererſion, remainder, adyowſon, rent common, &c, Þ. 2. f. 5c 
bu Hugh Chalzeteys Caſe, fo-218s vide & nota. 
0 But the ſaid Rule hath divers Exceptions * 


1, In this preſent caſe of Lizzleron, for that he can mal. 
' Oo I 
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224. Of Eſtates ſur Condition. 
no entry, he ſhall not be driven to make any claim to je 
reverſion, for ſeeing by conſtru&ion the Freehold and 
herirance paſſeth maintenant out of the leflor : bythej 
con ſtruEtion the Frechold and Inheritance by the defayj 
thei lefſee ſhall be reveſted in the letfor without enty 
clam, L.1.f.174. Digs Caſe, 20 E.4-19. 2c H.7.4.b, 

2. If I grant arentchatige in fee out Of my land wh {| 
condition ; if the condition be broken, the rent ſhale 
extinct, &c. ; mail 

2. If a man make a feoffment unto me in fee upon 
dition that I ſhal) pay unto him 2o 1. at ſucha day, &, 
fore the day I let unto him the land for years, reſervin 
rent, and after fail of payment, the ſeoftee ſhall retaint 
land, $ce and the rent is extinq, &c. for that the fe 
could not enter, &c. for he himſelf was in poſſeſſion,andconc 
condition being collateral, is not ſuſpended by thelath 4 
otherwiſe it is of rent reſerved. 

{f a man make aleaſe for 4o years, and the leffory 
the reveriion to the leffee upon condition , and after 
condition is broken, the term was abſolutely ſarrendy 
Anc the diverſity is when the leffor granrs the reverſion 
the lefſee upon condition, and when the leflee grants 
renders his cſtate to the lefforz for a condition annexed pipe 
ſurrender, may reveſt the particular eſtate, becauſe the then 


render is conditional. But when the leffor grants the rewp1s. 
ſion to the lefſee upon condition, there the condition 8 man 
nexed to the rever{ion,and the ſurrender abſolute, 7 E443 for y 
14 E 4-6.45 E.3. 8 E2. Ajſ-395. A Guardian in Chi i the 
rook a Feoftmeat of the Infapr, &c. 50 E.3.27. vidtMithe | 
#9. 218.h. erm 


Oule fi ffor poit loialment enter pur le condition enfreint © prov 

il nad ſranktencment devant lonentry &c. $.351. br. 1 
| Sef?. 352. N 

[ct js neceflary when a day is limited, to adde to the al cond 
dition, that the Feoffee or his heirs do perform the condi the e 
on , bur when no rime is limited, then the Feoffee at MW wm: 


peril muſt perform the condition during his life _” N: 
ther 
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Where be no requeſt made) or elfe the Pecffor or his heirs 
nay re-enter» And when the Feoffee is to give the land to 
thelthe Feoftor and his wife in Tail before Michaelmas,&c.and if 
faul@the Fettce dye before the day, the ſtare of the heir of the 


nt fectice ſhall be abſoluce, 15 H.7.13. 33 H 626,27. 9 Elixs 
Yd 262. PL.456, (:5.2. fo.79. Seignior (romwels Caſe. 
1 wil if a man make a Feottment in fee upon condition that 


Wthe Feoftee ſhall make a gift in Tail to the Feoftor, rhe re- 
minder to a ſtranger in fee, there the Feofftee hath time du- 
ring his life, becauſe the Feoffor who is party and privy to 
Cc, Mithe condition, is to make the firſt eſtare. But if the confdis 
rVin@tion were to make a gift in Tail to a ſtranger, the remainder 
ant the Feoftor in fee , there the Feoffee ought to do it in 
feof convenient time , for that the ſtranger is not privy to the 
dig cond:tion, and he ought to have the profits preſently. 
ak} A condition that is to create an eſtate, is ro be perform- 
ed, by conſtru&tion of Law, as near the condition as. may be, 

rom and according to the intent cf the condition, albeit the let- 
& ter &c. cannor be performed. Bur otherwiſe it is of a con- 
nada dition that deſtroyerh an eſtate , for thar is ro be taken 
jon Wh frily, unleſs it be in certain ſpecial Cafes, &c. As if a man 
or mortgage his land to I. upon condition, thar it the Mort- 
dM papor and I.S. pay 20s, at ſuch a day to the Mortgagee, that 
NeWnf then he {hall re-enter, the Mortgagor dyeth before the day 
regs. pay the money ro the Morrgagee, this is a good perfor- 
| 84 mance of the condition. Bur if a man make a leaſe to rwo 
«hf for years, with a proviſo, if the letſees dye during the term, 
IMIy the letfor ſhall re-enter, one leflee alien his part and dye, 
a if the leffor cannor re-enter, bur the Aſſignee ſhall enjoy the 

term ſo long as the ſurvivor liveth, becauſe the leafe by the 
proviſo is not to ceaſe till Hoth be dead, 3o H. 8. Condition. 
br, 190. 33 H.B8. Foynteniuats. Br. 62. 

Notea diverliry , when the Feoffee dyeth, for then the 
4 condition is broken 3 add when the Feoftor dyeth, for then 
FI the eſtare j5 to he made as near the intent of the condition 
gs may be,2 H 4.5. fo.219.h. 
Nate, That afcer the deceaſe of the husband, the ſtate is 
O 2 nor 


her 


226 Of Eſtates ſar Conditin. 
not to be made tothe wife, and the heirs of her body 
her late hasband ingendred, and fo ro have an eſtateof y| g 
herirance, as ſhe ſhould have had by ſurvivor, if the et, 
had been made according ro the condition, but onely al, 
eſtate for life withour impeachment of Waſte, 8c, 0: 

Sans impeachment per aftion de waſte , extends but to thi 
aRion, &c. Lib.1 1. fo.8 31.9. f.9. 1.2. 23. 


oe! 
ther 

P 
ſry 


Sed. 353, 354- 


Note, That the feoftce hath time during his life tomk - 
the eſtate, unleſs he be reaſonably required by them thatar(her 
to take the eſtare. T his is ro be intended of parties orpiijen, 
vies, and not of meer ſtrangers, for there the eſtate nifty h 
be made In convenient time, fo. 220.4. T 

Si feottmenr ſoir fair ſur condition que le feoffee re enkfnnr 
offer pluſors homes, a au. & tener a enx, & a lour heirs&e] 
8: rou's ceux que devient au. eſtate mor* devant aſc"clatÞrr 
fait a eux, dongue doit le feotiee faire eſtate al heire cy{pu 
que ſurveſquiſt de eux, a aver & tener a luy, & les he ifee 
celny que ſurveiquiſt, 220.b. offe 

1 he reaſon wherefore the Havendum is thus limited fey 
is, for that if ir were made to rhe heirs of the heir, tha gilj 
ſome by poſſibility ſhould be inheritable ro rhe land, whidfaxt 
ſhould nor have inhericed if the eftace had been made 8herf, 
the ſurvivor and his heirs , and conſequently the conditidly, s« 
broken, 


Se. 335, 356 , 


Of Diſabilities, ſome be by a& of the party, and fone tyre. 
by att in Law, and ſome by a iz preſents, and ſome tha. 
futro, | &c, | 

The feoffee is diſabled when he cannor convey the law 4ſ'y 
over according to the condition in the ſame plight, quan if 
and freedom, as the land was conveyed to him, 13 H.7.234 tee] 
32 E.2, Barre 264. 21 Afſ-28. 38 eAſſ:pl.7, caſe 


Sth 


Of Eſt ates fur Condition, SF 
dy Si. 357. 


b | 
of bf $;e Feoffee ſur condition Jenfeoffer un auter, &c. fait leaſe pur 
Eye Comencer al jour a vencr 1 this is a preſent diſabiliry and 
ely al;aſe of entry, for that the Land is not in thac ſreedome, &c, 
{xi was conveyed to the Feoffee, aud after the State made 
0 tlFveraccording to the condition the land ſhall be charged 
herewith. 7. 2.f. $9.69. Iulius Wianiagtons cale. 
Plight ligniftievh not only the cſtate,bur che habit and qua- 
ſy of the land, and exrendeth to rent charges, and co a poſ- 
Jiblity of Dower. Pide S. 289.f0.221.6, 
mk} j{the feoffee were married ar the rime of the feoffment, 
utahthen the dower can be no difability , becauſe the Jaud ſhall 
Dr pi-Fremaine, &C+ as it was at the time of the feoffment made un- 
: nul J'o him. 
The Feoffee being difabled at any time, though the ſame 
MJ ontinue not, yet the Feottor may reenter. 
58% And note a diverſity berween a diſability for a time on the 
llFrart of the Feoffee 3 and on the part of the Feoftor. Fer it a 
&f{nanmake a Feoftment in fee upon condition, that the Fee 
ieit8Fofee before ſuch a day ſhall reenfeoffe the Feoffor, the Fe- 
dee taketh wife, and the wife dyeth , before the day. yer 
my the Feoffor recnter for that , maintenanc by rhe diſ- 
Mafbilicy of the Feottee the condition is broken : Butſo ir is 
Fhid mtby the difabilicy of che Feoftor , or his heirs, for if they 
© VIrerforme the condition within the time ir is ſufficient,21-E. 
io, 55, Trin.18.E1.in G:Ban. Sir Th.Wiats Caſe. 


EA. 358. 

| Frhe Feoffee be diſſeiſed, and afrer bind himſelfe in Sta- 
(oleF tme Sraple, tc. or rake wife, this is no difabilicy in him, for 
ce V9 tar during the diffeiſin , the land is not charged therewith, 
« Fo.222. a, Nore, there are other diſabilities implied. 18. 

Aſ.l. ulimo.19 E.3.39. Lile2.f0.80.b. Sur Cromwels caſe. 
ay It a man grant an advowſon upon'condition that the gran- 
23%] treſhall regranc the ſame to the grantor in taile. . In this 
aſe if the Church become void before any regrant or before 
O 3 any 
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any 1equeſt made by the grantor , he may rake advantaged! 

the condition , becauſe the Advowſon is not in the ſanf(itt0 

plight, 8c. P.» 4.EL.in Com ban. the | 

{f the Foftice ſuffer a recovery by default vpon a fained nent 

le, before execurion ſued the Feeffor may reenter for tf) 
: diſability. 44 E-3:9- 


Set. 359, 360. if 


If an agreement be made between two , that the one(y}fe0 
infeoffee the other upon condition in ſurety of the paymaſ#* ! 
of cercaine mony , and after the livery is madeto him, wlf. f 
his heics generally , the Stare is holden by ſome to be upyſfll 
condition, in aſmuch as che intent of the parties wag 
changed at any time, but continuedar the time of the lygyſ#3* 
34-4/[ pl.1. 13 E.3. Eftopp.177. A, 

In Feoffment ſur conditions que le Feoffee ne alienam a nily"" 
ceſt condition eft v01d. So ir is of a devile, grant, releaſe, op 
firmation, &c, whereby a fee fimple doth patle. 33. 4f. 
Doc.& $:,39.124.13eHe7.23.21.H.6.34.4.8 .H.7.106,b4yd 
abſurdo. Vide $.722. f0.223.a.Vide, &c. 

Tuiquum eſt ingeuuis hommibus non eſſe liberam rerum ſum 
alienationem; @ rerum ſuarum quilibet eſt moderator, & Ahiy. If 
& Kee. Non valet patium de re mea un al:;enanda. Burth ontl 
are to be iinderſtood of conditions annexed to the granaf 2! 
fale it ſelfe, in reſpe& of the repugnancy , and not toan vt 
ther collaterall thing. Q 

Some have ſaid that a man way grant a rent charge #4 
created our of Lands toa man and his heirs upon conditi 
that he ſhall not alien that, that is good , becauſe the rents L1 
of his own creation , bur it is againſt the reaſon of Lit © 
ton,NC. Ten 

Before the Sratnte of Quiz empr. ter. the Lord might hit (a 
reſtreined the alienation of his Tenant by condirion, beck © 
the Lord had a poſſibility of reverter; and fo it is in the King cen 
caſc at this day, becauſe he may reſerve a tennre to himſc y 
14.H.4. 13 H.7.23. 21.H.7+8.1.5.55. Knights caſe, - 

If A. be ſciſed of bl. acre in fee, and B. inteoffee himovg **! 
acreh 


Neg. 
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Axreupon condition, that A. ſhall not alien B. acre, the con- 
e fanydition is go0dzfor it is annexed to other land, and ouſter not 

the Feoffee of his power to alien the land whereof the Fect- 
ined ment was made , and ſo no repng nancy, &c. and fo itisof 
for digits, or ſales of Chartels reals, or perfonals. 


SctF.361. 


Ifa Feoffment in Fee be made vpen condition, that the 
neſylſFeoftee ſhall nor infeotte F. $. or any of his heires or iflues, 
me &c. this Is good. Ph(Com.77.4 8 H.7.io b-21,E 4.47-4 
p, lf. ifthe feoffee in this caſc infeoite I. N. of intenr that hee 
* aofall infeoffe I. S. this is a breach cf the condition; for,quands 
ac hdiqud probibetur fieri ex diretto, probibetur & per cbliquum. Fo. 
we923-0.10.H.7 11.4 & St.124.13.H, 7, 23, In ancient Deeds, 
& there was commonly a clauſe , Quod l:citum fit donatorig 
lp $1tm datZ dare vel vendere Cui woluerit except. wins Religiſts & 
, op[ 144th, Brac. 1 1. fo.13-4. 


IN Sf. 362. 


"] Adouble Neg. in legall conſtruRion, ſhall not hinder the 
wal Neg- 33 Aſſe11.21.H.7 11. PidesS. 220, 
| [fa man make a Leaſe for yeares, or for life opon conditj- 

&&f nthat they ſhall not grant over their eftace, or letthe Land 
need Pothers, this is good, and yet the grant or Leaſe ſhould be 
byfull. 21-H 6.33-31.H.8.Dy.45-27-H.3.1 7.19. 

Qulibet poteſt renunciare juri pro ſe introdufto.Dy.33 A.8./0. 
(49. :b.6.40.4 1. Sir. Ant. mldmayes caſe. 
ind Note, that to cſtate raile, &c, there be divers incidents. 
aid * 10 be difpuniſhed of waſt. 2. That the wife of the do- 
1.4 Ie in taile ſhall be endowed. 3. rhe Husband, vc. ſhall bee 
Tenant by the Curtefies 4. That, Tenant in taile may ſuf- 
kr a common recovery : and therefore if a man make a gift 
fit taile upon condition to reſtreine him of any of theſe inc. 
agh {ents, the condition is repugnant and void in Law, 22 E-3, 
+0 19- 17+Ef.343.Dy. And Note, that a Collaterall warrauiy or 
lineal with Atlets in reſpeR of the recompence , is not re- 
fy. } (rained by the Statute of Donſs Cond, no more is the Com- 
ef © O 4 mon 


y” by 


«<2 


2:0 . Of Eflater ſur Condition. 
mon recovery in reſpe@ of the intended recompence. 1zjyſpherun 
vo 24.b. q wil: em 
If a man make a Feoftment to a Baron and feme in feehol.2- 1 
on condition that they ſhall not alien , ro ſome intent thiihs,þ dit 
good, and ro ſome intent it is void 2 for to reſtreine an alighjpl. / 
nation by Feoftment, or alienation by Deed, it is good, he. ifa ma 
canſe ſuch an alienation is tortious and voidable : but tors, if 
ſtreine their ai'enation by fine is repugnant and void, becadſhlong 
ic Jawfull and nnavoidable- Whatſoever is prohibited ſha 
the intent of any AR of Parliament, may be prohibitedyyole. P, 
condition, | ; | 


| Set. 363- Siifhe 

A wan makes a gift in taile ro A. the remainder to hin;pejhe 1 
and to his keires npon condition thar he ſhall not aljen:ſone 
ace of opinion, that this is a good condition, and ſhall deſex 
the alienation for the eſtate taile only, and leave the feeſm 

ple in thealienee; for thar, the condition in Law extenhFu 

onely to the eſtate caile. 11H. 7. 6. &c. F2.224.4. Pucrre! 

Bur a gifc in taile may be made npon condition that tenuiſÞal! « 

in taile, &c- may alien for the profic of his Ilſues. | 


Seft. 364.* Nota. 
Home poit donzr terres en taile ſur condition que file tew-Pictea 
nant en leraile ou ſes heires alienont en fee, ou en taileatÞtred | 
pur rerme daut. vie, &c. & auxy que fi tout: ifſues veignansſ0 
del Tenant in taile ſojent morts ſans ifſue; que donques biet 
lirroit al donor & a ſes heires denter, &c. & partiel wy 
droit del raile poit e& ſolve apres diſcontent in al ifſue ekJaps to 
raile, ſi aſs? y ſoit, iſſiat que per voy dentre del donor, oudeÞ6ſ0.g2 
ſes heirs, le taile ne ſerra my defear, per tiel condition.Littk Ufor 
202 to make the condition good adderh an alienation vhiqiPed v 
amounted to a wronz. and he reſtreineth not the alienatiaerrec 
only, but added,and die without iffve , to the end that the by tl 
rigi1t of the eſtate in taile might ke preſerved, and notdeJaemp! 
feared by the condition , bur might be recovered api] himen 
the ifſue in taile in a foxmedon. Si pJures conditiones aſcnÞ*Ju, or 
| | __ he 
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Sfcrunt donationj conjunQim omnibus © parendi, & ad 
Spitem copulative requiritur quod ntraque pars fit vera. 
ps/2. Fo.19.P1.76, Wimbiſh cale,and 107.Fulmerſtons caſe. 
Hixis,f dioifurs cuiBber, wel alteri eorums [1th & obtemperare &> in 
lefjordt. ſu fficit alteram partem eſſe veram. 

$ifa man make a Leaſe ro the husband and wife for 21. 
ves, if the hus band and wife, or any child berweene them 
Wong ſhall live, and then the wife die withour ifſue, the 
mae ſhall conr:me, for the disjunRive referreth ro the 
dlywle. P/.30.EL.Com.ban. Baldwin and Cock, Trupenn'es caſe 3 
Þiris ifany uſe be limited to certaine perſons, untill A. 
Ji come from beyond Sea, and atraine unto his full age, or 
Þ;ifhe doth beyond Sea come from or atraine to his full 
niche uſe doth ceaſe.H.35. El.Trans per ſur.Mordant.ban.R. 


Se. 365. 


fecommon erndit. que home per plee ne defeatera aſce 
{Eire de frankreement per force dalc' ric] condition. Sin que 
Pverrer le propoſe Ce condition en eſcripr, &c. Si non en 
wedall caſes, &c, Mes de chatrells realls, ficome de Leaſe 
Sans, auterment eſt ; & iffint e de dones & grants, de chat- 
sperſonals, and contraRQs perſonalls,8&c. 
be the ation reall, perſonall, or mixr, if a condition bee 
defeat a freehold, it is Reg. true, that a Deed muſt bee 
_Eieved forth in Conrt. Becauſe every Deed ought to ap- 
pore): ſelfe, that it be ſufficient in Law, and that the Court 
ulladjudge : nd ſecondly be proved by others, and this 
cerns matters of Fat, as ſealing and delivery, and be- 
ps to the jurors. 9 E,4-25, 26.14.H. 8.22.b.28. 4ſ.pl.xl. 
$oſe.g2. Dr. Layfirlds cafe. 11.H 7.22. b. 
4 (ronagif: in taile , or a Leaſe for life a rent may be re- 
ered withour deed,bur a condition with re-entry cannot be 
girerved without deed in thiscaſe.45 E.3-21.4. 
{ By the Statute of 3. and 4 E.6. c4.4. and 13. EL. 64.6 the 
amplification or conſtat underthe great Seale of the in- 
hinent of any Letters Patents made ſince the 4. of Feb.27. 


us or after to be madeyſhall be ſufficient to be pleaded and 
ſhewed 


©7245 
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232 Of Eftates fuer Condition, 
| ſhewed forth in Court as well againſt the King, as any oy 
perſon by the Patentees themſelves, &c, Dye/ 1 El.169.yÞ 
7 a12-b. ; few 

A conflat Inſpeximus, &c. ought to be had only of they, wn 
rolment of Record, and no deed,$c. can be inrolled, unit, wit bo 
it be duly and lawfully acknowledged. L16.8. fo. 8. The Pip wiſe al 
ces caſe.l.5.{0.52-53.Pages caſe. ſudi 

If Gardian in Chivalry in right of the heire enter ſafe, F 
condition broken , he ſhall plead the State upon conditin } omn 
without ſhewing of any Deed, becauſe his intereft is crea | wisp! 
by the Lawz and ſoit is of a Teaznt by State Merch. kk Fije pa 
and of Tenant in Dower, &c. 20.H. 97. 5.35. H.6.Mannd| mint i 
faits I Is hb, - if th 

But the Lord by eſcheat albeit his eſtate be created] fdear. 
law , ſhall not plea condition ro defear a freehold with ;4,Ra 
ſhewing of it, becauſe the Deed doth belong unto him, 4] jg, 
Tenant by the Curteſte ſhall nor plead a condition madely] pfto 
his wife, &c. without ſhewing the Deed, king of 

Bur leffees for yeares, and all ochers that claime byay | ing ipe 
conveiance from the party, or juſtifie as ſervant by command | xcord 
ment, $c. muſt ſhew the Deed, 14.H-8.8.F1.149 - Imltb 

R. Brought an ejeRion tirme againſt E. of the ManadF the Ju 
D. which he had for years of the demiſe of C. &c. E. Mair | wwe / 
rained his entry, &c. and ſhewed no deed, and the pleaws i jud 
good, becauſe the thing was executed, Yide le caſe fo. 2266] being | 
44,E.3-22. Nota the defendant being iflue in taile ws F ithind 
mitted to the eſtate taile. Meſe.i 

If land be morgage upon condition , and the morgagt} Aft 
letreth the lands for years, reſerving a renr, the conditions} 2lFre 
performed, the morgagor reenters, in an a& of debt brouit} an j 
for the rent, the lefſee ſhall plead the condition, and reent]} untill 
without ſhewing forth the Deed. 45. E. 3. 68. Finb. 16] fedeat 
H.4. 9.b- If the 

If a woman give lands to a man and his heires by deed," et or 
without generally, ſhe may in pleadingaver the ſame rob} werdit 
cauſa matiim. protocuti, albeit ſhe hath nothing in writing ®} 88. 1 
prove the ſame. 9 E.q. 25. 26. 14 H, 8. 22.b.11.H.9-29] 11H, 
F.N.B, 205, jun 
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Seft. 356. 


. $ 
frem Cort. que home ne poit en aſc a” pleaded un condition 
aw concerne le franktenement, ſans manurer eſcript de Co, encore 
| ot home eſtre aid ſur tiel condition per verdict de 12, himes 
Wl iſe dlaige £2 Aſſ de 20.drſſ.&rc. Vide S 7c. 
_ | ſudicium) eft quaſi juris diftum. 1.8 fo. 155.4.9.f.13.l.11, 
Mo fro, Ex fatto jus oritur. fo. 256.Uide &C, 
"J Omnis conc/utio boni & vert judicii ſequirur ex bonis & 
& I veris promif]. & diRis Jurator. Trin. 33-E, r, in Thefaur. u- 
I Ble par inutile non vitiarur. M.28. E].& 29. Gomerſhall ac- 
®F count in Ban.R.32.E.3. Cetjavit 255.484 485. 
If the matter and ſubſtance of the ifſue be found, it js ſuf- 
I] feat. S. 58.35. 4f.8.144.4.6.6.27.H. 8.22.b. Pl.515.1, 4f. 
: $1.Raulins caſe, and Pledoli caſe. H.3 1. EL. Sutton, &'e. Corn. 
bn, () | 
I Eftopper which bind the intereſt of the Land, as the ta- 
king of a leaſe of a mans own land by deed indenture,&c he- 
F x ing ipecially found by the Jury, the Court ought to judge 
| xcording ro the ſpeciall marrer 3 for albeir eſtopper Reg. 
mult be pleaded and relied upon by an apt conclution, aud 
NF the Jury is (worne ad verit.dicenda. yet when they finde weri- 
+ | wen fadti, they purſne well their oath,and the Courr ovghr 
&F judge according to law. So may the Jury find a warranty 
F 


ul 


being given in evidence, though it be not pleaded, becauſe 
thinderh the righr, unleſfſe it be ia a writ of right, when the 
Weſc. is joined upon the Meere right. 34+E. 3. Droit 29, 
'f After the verdi& recorded, the Jury cannot vary from it 
Ty PFremans caſe. 1 1.H.4.2.20.Afſ.1245.H.7. 22. 
$ Aniflue found by verdid ſhall alwayes be intended true» 
[F entill it be reverſed by artaint, and thereupon, &c. no Syper- 
| [es is grantable by Law. 
If the Jury after evidence at Bar,&c do at their own charges 
q tit or drinke either before or after they be agreed on their 
| wecdit, it is finable, bur it ſhall nor avoid the verdi&. P. 24. 
y 88.11. Spilmran.Ban. R.29.H.8.37-Dier P+ 6, E.6.Com-Ban. 
FF ULH,4.16,1742445E-3+75. ; | 
| The 
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The King cannot be Nonſuit, for he is ever preſent 
Courtin judgement of Law. 21-E.3-18- [i Af 
The condition is executed by reentry , and yet the [eſyÞt'*'* 
after his re-enwy, ſhall not plead the condition witho$109? 
ſhewing the deed, becauſe he was party and privy roy) 
condition, for the parties muſt ſhew forth the Deed, unl&Þ"?: 
it be by the aKand wrong of the party 3 but an eſtrany 
which 1s not privy to the condition , nor claimeth under tyÞP 
' the ſame,ſhall not after the condition is executed in pleady#'® ! 
be forced te ſhew forth the Deed. PL. 92.9.H.7.3. Lib.gauf ſh 
13, Downams caſe» 31-Aſſp.21.10-H.4+9. Wb 
Note, that a ſpeciall verdi& or ar large, may be gia * 
any ation, and upon any ifſue, be the iſſue generall or ſpevſ pl 
all. 8 E-4.29.11.Eliz.Dyer 283.284. | the 
Diſcretio & diſcernere per legers quid fit Juſtums. S1 @ jure diſk: l 
das, vagus eris, & erunt exmid omnibus incertarl, 10. fo.d-al 
Sewers, 


Se. 367. 


A verdi& is two fold. 1. A verdiQat Jarge , 14 ſpecify; ; 
verdit, becauſe ir findeth the ſpeciall matter, Kc. (t 


leaves it to the judgement of the Court» 24 A generall hy 
dift,that is generally found according to the iflue, asitttÞ, 
ifſue be nor guilry, to find the party guilty, or not guilty ge 
nerally, &c. There is alſo a verdi& given in openCout, 
and a privy verdict given out of Court before any 
Judges of the Court, x 

To finde the ſpeciall matter is the ſafeſt way for the Ju} * 
where the caſe is doubtfull. 

Seft. 369. 

Leaſe pur vie rendt. rent and reentry ſur condition , 8} 
& ceo eft ſansfait; leffor enter pur non payment, 8c. {elk 
enter ſur le leflor & luy diffeiſt, $c. en ce caſe le diſſeiſeen' 
vera Aﬀ. & enc' file leiſee ſoit pl. & le letior defendant, IF 
bar. ſe lefſee par verdi& de Af &c. Mes en ceo caſe lould}, 
ſce eſt defendant 6] ne voile plead le leaſe pur vie; & af 


bar. mes plede nultort nul diff, donques le l«ffor = '" 
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ent ; Afze, 4 EL. Dyer 207. 8 El. Dyer 246. Alcaſe for life, 


a Sercrerfion to the Plaintiff was a good barre in Aſſize, and 
+ that a leaſe for years,the reverſion to the Plaintiff might 
aenleaded in an Aflize 3 and fo of a Feoftment with War- 


| ind note a diverſity, viz of a leaſe for life, the Tenant 
Llplead itin barre. Bur in caſe of a leaſe for years, or 
rn Eſtate of Tenant by Statute or Elegit, the Defen- 
ax; ſhall not plead in barre, as to ſay, Aſſ: on, &c. bur ju- 
Bic by force of the leaſe, 8&c, 'and conclude, & iſſint ſans 
«St, And if che Tenant of the Freehold be not named, he 
Mhlplead Nul tenant de franktenement noſme en le breve 3 and 
Kite caſe of the Feoffment with Warranty, he muſt celye 
difppnthe Warranty, 18 E.4Q10. 12 Aſſ. 38. 


le Seft. 370. 


Sadenture ſoit bipartite, ou tripartite fc. touts les parts 

. Werdext re ſont que un fait en ley, & cheſe part del endent' eſt 

__ dt grand force & effetF, ſicome touts les parts enſemble, 

» WH: fol. 20. Stiles Caſe. An Indenture may be withour 

Fd, bur not by words withont indenting. A Deed poll, 

Þcuſe it is cut even, polled, &c. | 

Note, That if the Feoftor, Donor or Leſſor, ſeal the part 

"FJ the Indenture belonging to the Feoftee, &c. the Inden- 

i5g00d, albcit the feoffee never ſealeth the Counterpart 
inging to the feoffor, f0.22 9.4 9 E-4.18. Pl. 134- 


Sed. 371, 372. 


4 communi obſervantia non eft recedendum, & minime mu« 
Ine ſunt que cert” habueruan interpretationem; Magifter rerum 
8,17 El. Dyer 342. 12 H.4.12- 30 Aſ.-31- 

[tis provided by the Statuce of 38 E. 3. c.4- That all 
{Bonds in the third perſon be void 3 wherein ſome of 
le [Books ſeem to differ 8c» But the Statute was principally 
a {faded of che Courts of Rowe z in which Courts Bonds 
ng Pe taken in the third perſon : Soas ſuch Bonds made our 


xr ("tc Realm are void, bur ocher Bonds in the third per- 
on 
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ſon are Reſolved to be good , as well as Indentures in jyIit ſei 
third perſon, 40 E.3.1- 2 H-4-To. 8 E.4.5. _ - 
Brevis via per exempla, longa per- preceptas It is a ſafe thin] dive! 
_ tofollow approved Preſidents 3 for, Nzhil fermul inventmgiiale, 
& perfeciun. Jo 
Seft. 27 3» fol.2 Zoe. "td 
S; enUendenture fait en le 3. perſons ou en le 1. perſon matightdle, 
fois fait que le grautse aveit miſe ſolement ſon ſeale & ney pie De 
grantee » dorques eſt Vendent” tantſolement le fait le grantor, yſjuerev 
lou mention eſt fait que le grantee ad miſe ſer: ſcale © c. daywh0<9. 
zl rſt le fait d'ambideux CF c. M3 
The feoffee is no way made party to make it, being makF[futR 
in the firſt perſon, but onely by the claute of putting hi fe W 


Seal thereunto, Vide lib.&c. fut 
01 0 


Set. 374. 


If A. by Deed indented between him and B. {ct landsto 
B. for life, the remainder to C. in fee, reſerving a rent; Tef ; 
* nant for life dyeth, he in remainder entreth into the lan, 


he ſhall be bound to pay the rent, becauſe he agreeth tohot 
the lands by force of the Indenture, 50 E-22. 3 H.6.26,b 
fo.231.2. 

An Indenture of leaſe is ingrofled between A. of theo} 
part, and D. and R. of the other parr, which purpoſtl 
demiſe tor years by A. to D. and R. A. fealeth and delves 


The Defendanr pleaded, That it is proved by the Indetteabe 
ture, that the demiſe by Indenture was made fo D, and flge 
which Re is in full life. and nor named in the Wiit, Judge 
ment of theWric. The Plaintiff replied, That R. did 


if fone 
bes; 


+ 


Of Eſtates ſity Condition. 237 


ve ſeal and deliver the Indenture, and fo his Writ was good 


Had 
FL 3 
i 


"Ii D. ſole. And there the Counſel of the Plaintiff took 
» {4diverfiry between a rent reſerved, which is parcel of the 
FH, and che land charged therewith, and a ſum in groſs, 
ghere the 201. is 3 for as to the rent, they agreed, That by 
teagreement of R. to the leaſe, he was bound to pay it, 
lt for the 20 1. that is a ſum in groſs, and collateral to the 
 Flaſe, and not annex to the land, and groweth due onely by 
qhteDeed , and therefore R. ſaid he was not chargeable 
terewich, for that he had not ſealed and delivered the 
Theed, But in as much as he had agreed to the leaſe which 
JI=smade by Indentuare for the ſame ſum in groſs, and for 
aþJtut R. was not named in the Writ, it was adjudged that 
tele Writ did abate, 38 E.3-8.a, vide4s E.3.11,12. 
. | Qu ſentit commodum, ſeutire deve &r onus: W& tranſi terra 
un onere, 


Sel. 375. 


y Lt feoff or poit pledere condition en fait Poll , pur ceo que il eft 
Ji d fait 6. 

Feliz qui potuit 7erum cognoſcere cauſas. 

Et ratio melior ſemper prevalet. Fol.231b. 

f the Deed remain in one Court, it may be pleaded in 
mocher Court withont ſhewing forth : Qua lex nou cogit ad 
{oſPilia. 40 Aſl34. hgygs. b, Wymarks. 12 H, 4s. F. 
NB. 243, 


SeF. 37 6s 


In} When divers do a Treſpaſs, the ſame is joynt or ſeveral, 
þEtthe will of him to whom the wrong is done; yet if he re- 
digit ro one of them, all are diſcharged, becauſe his own 
mhgDed ſhall be raken moſt ſtrong againſt himſelf 3 bur other- 
Peitis in caſe of Appeal of Death, &c, As if rwo wo- 
e-Jneabe joyntly and ſeverally bound in an Obligation, if the 
{Blige releaſe to one of them, both are diſcharged 3 and 

p*ing the Treſpafſers are parties and privies in wrongs the 
Weltall not plead a Releaſe to the other, withour — 

O 


E| a 
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of it forth, albeit the Deed apperrtain to the other, yh 
83. 13E.4-2. 15 E.4.26.21E. 4-72. 22 E:4.7. 13 HI 
34 H.8» eſtrange al fait 21, | 
Se. 37 7. = | 
Semper quzre de dubiis, quia per rationes perveyſw! 
ad legitimam rationem, &c, Ratio, eſt radius divinij$9 
minis. 4" 
If a man hath an Obligation, though he cannot grajthſ'®! 
thing ina&tion, yet he may give or grant the Deed, up)" 
Parchment and Waxto another, who may cancel, aliff" 
the ſame at his pleaſure. Jed 
Omnia prxſumunrur legitime faca, donec: probemit® 
contratrium- [njuria non preſumitur, f0.232.b. ; 
There be three kindes of nnhappy men : 
I* Qui ſcit, & non docet» Infelixque cyjus nullifpuy 
tia prodeft. ( 
2. Quidocet, & non vivit, Infelix qui rect doce ay; 
vivit inique. ; 
3+ Qni neſcit, & non interrogat. 


Iofelix qui pauca ſapit ſpernitq; doceri. 
Inter cunRaleges, & percuntabere dottos, 


Sed. 378. 


Eſtares que homes ont ſur condition en ley, ſont tiekg®"> 
ſtares que ont un condition per la ley a eux annex, comlie® 
que ne ſont ſpecifie en efcript : ſicome home grant pay 
fair a un auter le office del Parkerſhip pur rerme de ol 
le eſtate que j] ad en le office eft ſar condition en ley; 
le Parker bien & lojalwent gardian le Park, &c- (iflinrlgr 

, offic* de Seneſchalſhip &c ) anrerment bien lirroit al grawle” 
& a ſes heires de luy ouſte &c.Quia in eo quo quis deling 
in code jure eſt puniendus, 15 £.4.3-1. 5 E 4.26. 28h 
Bendlo?s 8&c. Ith.6. fo. $0.95-96. 99. Mich. 33 E.l. Wl 
Rege in Theſaur' leveſq; de Durbams Caſe. = $ 4 

Forreſta eſt tuta ferar* manſio non quarumliber, ſed": 
firium, non quibuſliber in locis, fed certis & ad hoc idem® 


+ \ 
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. /8de Foreſta E+ murara in O. quaſi fereſta, hoc eſt; ferarum 
; H4Wtio. 0ckarn vida Bratt. fo.231. & 316. 
'F Non-uſer of it ſelf without ſowe ſpecial damage, is no 
Firfeicure of private Offices 3 but Non-uſer of publike Of- 
Akers which concern the adminiſtration of Juſtice, or the 
reCommonwealth, is of it ſelf a cauſe of forfeiture, Pl. 379. 
vigd90, 2 H.J.11. 30 H.6.32, &C. | 
'ÞF There is a diverſity between Officers that have no other 
radirofit, bur a collategall certain fee, for there the. grantor 
wie diſcharge him of his ſervice 3 as to be a baily, receiver, 
Birveiour, Auditor, &c. the exerciſe whereof is but labour 
Jadcharge to him, but he muſt have his Fee : for the maine 
mr nle of Law is , that no man can froſtrate or derogate from 
Flizown grant to the prejudice of the grantee. 18 E. 48431, 
I8 grants Br.134-34-H.8.7bid-93.11.E1. Dy.285. 
ind But in all caſes where the Officer relinguiſheth his Office, 
{nd refuſerh to attend, he loſerh his office, fee,profit,and all. 
we. There js another diverſity , where the grartce, beſides 
Fliscertaine fee, hath profirs and availes by reaſon of his of- 
ke, the office of Stewardſhip of Courts, there the grantor 
Feanot diſcharge him of his ſervice or attendance, for that 
Jivuld be to the prejudice of the grantee. 22 H.6.10.3.6.E. 
6, Ther 72, 

Conditions in Law be of two natures z.e. by the common 
$9, and by Statute , and thoſe by the common law are of 
ad 90 natures, 7.e.the one is founded upon «kill and confidence 
ver here the office of Parkerſhipz the other withour skill oc 

wh midence ; whereof ſome by the common law, and ſome by 
a eStature. By the common law, as to every eſtate of te- 
{Fat by the curtefie, Tevant in Taile aſter poſlbility, &c. 
want in Dower , Tenant for life, for yeares, Tenant by 
ai Nature Merchant, or Scaple, by Elegit, gardian, &c. there is 
{condition in law ſecretly annexed to their eſtates, that if 
anlÞ ey alien in fee, &c, that he in the reverſion or remainder 
"I enter, &c. or if they claime a greater eſtate in Court of 
inf Necord, &c. PL. Corp. 37 3-4, Sir H-Nevills caſe.21 E.q-20-93. 
ud #/644.17ittinghamm: caſe,concerning condition in Law os. 
" Pp &a 


d 


= Ed 
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ded upon Statutes, for ſome of them an entty is given, # [47 
for ſome other a recovery by a&tion : where an entries 430+ 
ven as upon an alienation in Mortmain, &c. and the fþ} Fc 
where an a&tion is given, as for wafte againſt Tenant forlghl gee 
and years, &c. Unc 
As for example , admit that an office of Parkerſhip, le fom 
granted or deſcend ro an Infant or feme Cover 3 ifthegy 
citions in law annexed to this office which require skillaj 
confidence be not obſerved and fulhllegrthe office is loſt fy 
ever, becauſe it is as ſtrong as an expr- econdition. Buti 
a Leaſe for life be made to a feme covert, or an Infant, aid 
they by charter of Feoffment alien in Fee, the breach ofthy 
condition in Law, that is withour skill, 8c. is no abſoluy 
forfeiture of their eſiate. So of a condition in law, givenly 
S:atute, which giveth an entry onely. As if an Infantg 
feme Covert with husband aliens by charter of Feoffmenti 161 
Mortmdine, this is no bar to the Infant or feme Covert, But 
if a recovery be had againſt an Infant or feme Covertina 
action of waſte, there they are bound and barred fore} T! 
And note that a condition in law by force of a Staiut, wha Þ heſh 
giverh a recovery 1s in ſome caſe ſtronger- then a conde Þ ther: 
tion in jaw without a recovery : for if leflee for life maketÞ Yew 
Leaſe tor years,and after enter into the Land and make walk I heat 
and the leflor recover in an a&ion of waſt, he ſhall avoid the Þ tells 

Leaſe made hefore the waſte done. ( becauſe of neceſſity} 
the ation of waſte mutt be brought againſt the leffee forlik, } - 
which in thar caſe muſt bind the lefee for years,or elfe by the FS! 
a& of the Letjee tor life, the Jetfor ſhould be barred to recor | #601 
ver oct Tajtaturm, which the Srature giveth ) Bur if thele&+ } %, 
ſee for life, make a Leaſe for years, and afrer enter upon hith ſate 
a'd make a Feotimentin fee, this forfeirure (hall not avoid F'% & 
the Leaſe for years. 
Reg a man thar taketh advantage of a condition inLw |} 7 
ſt! rake the land with tach charge a: he finds it. Ay. 
And a condirjon in law, is as ftrong,as a condition indeel } D 
a to avoid the eftare, or inrereſt ir ſelfe, bur not precededt ®y 
charges to avoid, but in ſome particular caſes. Vpique "a FW 
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'» WH &f jotentior eff diſpoſitio legis quam hominis. Vide S. 419. 429. 
Bf 430. fo- 234-4. 
e lip} For Offices in any wiſe tonching the Adminiſtration or 
rf execution of Juſtice , or Clerkſhip in any Court of Record, 
gr concerning the Kings treaſure, Revenue, Account, Cu- 
» ef fomes, Alnage, Auditorſhip, Kings Surveyor, or keeping of 
ar any of his Majeſties Caſtles, Forts, &c.conditions in Law are 
lla(f mnexed, &c. 3 H.7 c.12.9 E.6.ca.1.5.E.6.ca.16. 
thy And note that all promiſes, bonds, and afſurances(for ſuch 
Surg offices, &c. ) as well on the part of the bargainor , as of the 
al brgainee are void, &c. Nulla aliare magh Rom. Reſpub.inte- 
Fg nit, quars quod Magiſtratus officig venalia erant, M.13.la-R.tib. 
due 4, f.83. Colſhils cale- rod fo 35 3+ 
nl lywrcha going from Rome, ſaid to the City , wade wenalis 
ry mites, mor peritura fs emptorem inuenias, Saluſt, 12. Re 
Dt ty «(114 
By 
if Set. 279. 
WI Theoath of a Bedell{or under Bayliffe)of a Manor is that 
dF heſhall duly and truly execure all ſuch Atrachments and 0- 
d-F ther proces as ſhall be direted to him from the Lord or 
et] Seward of his Court , and that he ſhall preſent all pound 
| Nreaches, which ſhall happen within his office , and all chac« 
ney tells waived, and eftrayes, 


lf, 
he 
j Sed, 380. 
le 
(- 
+ 
' 
d 


 Sileaſe ſoit fait al Bar.et> feme, a aver & tenant aeus durant 
kaverture enter exux, en C2 CAS 3ls ont eſtate pur terme de lour 2. 
ve, ſur condition en ley, ſc.ſi un de eux devie, ou que devuorce ſuit 

\Þ /tenter eux , donques bien lirroit a leſſor & a ſes beires den« 

«F% &'c. _— | 

Durante, dummods, din, quamdiu, doxec, quouſque, uſque, 

7 | Tam,Diu, ubicungue,are words of limitation-37 H.6.27.10. 
A.4.1 1.Aſf.p.8.9.E4.16.9.E.4.25.26.14. H.8.13. 

|} Divorces, 3 vinculo Matrimonii are theſe cau/a preconna- 

| %, cauſa metus, impotentie ſeu frigiditatis , Aﬀnitatis , conſatt- 

"8 (Wi%ih ©, divgree, 4 A” & Tharo, dilſolveth nor the 

: Ss 3 mar * 
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marriage 2 vinculo Matrimonii , for itis ſubſequent tothſ, ; 
marriage, as cauſa Adulterii 18 E.4+28.24 H.8.8.Baſtards 11, 136 
K.4.14 76 Vide $.299.32. R.8.c4.38. 

A man married rhe daughter of the ſiſter of his firſt vil, 
and it was declared by a& of Parliament to be good: Try} 7 
Za-Rot.1032.Ri.Par(ons cafe. fo.2 35-0. o,* 


Sed. 281, nie 


Logick teacheth a man not only by juſt argument to co - 
clude the matter in queſtion, bur to diſcerne betweentrul yy, 
and falſhood, and to uſe a good method in his ſtudy, af jg 


probably to ſpeak to any legall queſtion. £1 
& Arg.a diviſtone, PlL.Com.$g61.b.UideS. 345 * 
Set. 383. tele 


Note a diverfity, viz. whena man deviſeth that his execy 
tor ſhall ſell the land, there the lands deſcend in the meant 
time to the heire, and untill the ſale be made the heirmy 
eEnrer to take the profirss But when the land is deviledt yl 
his executors to be fold , there the deviſe taketh awaytle] 1, 
diſcent, and veſteth the State of the Land in the executi |; 
and he may enter and take the profits, and make ſale accosJ gu 
ding to the deviſe,and the mean profits taken before theſaly Gen 
ſhall nor be affets, ſo as he may be compellable to pay deby y,, 
with the ſame, and therefore he muſt ſell the lands affoons 
he can, for otherwiſe he ſhall take advantage of his omJ jc 
Laches. he 

A man ſciſed of certaine lands holden in Socage, hadilli} p, 
ewo daughters A and BR. and deviſed all his Jands to A.al yr, 
her heires. topay unro B. a certaine fumme of monyWt 
certaine day and place, the mony was not paid , andre. 
adjudged rhar thoſe words, ro pay, &c. did amount ina Wilf gy 
to a condition, becauſe the land was deviſed to A. for tha 
pu*-pnſe ; otherwiſe B. ſhould be remedilefſe. Et 1atereft mt af 
publ'ce ſuprema hommum teflam.nta rata baberi : and the lentY 
of B. npon an aRuall ejeAment recovered the moitie oftie} 
hand againſt A. 4.3. and 32. El, Bax. R. Grickmers Cale, T whe 


'Y 
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”n r6E-6-f 747. E.6. 70. Iudiciumpro veritate accipitur, Fo. 
'$136-0. 


1071 Sect. 384. 

Tr. uf Defaire, 3.e. to defeat or undo, inf. tum reddere quod ſaFfum 
if, There is a'diverfity berween inheritances executed, and 
merit, executorie, as lands executed by livery, &c. cannot by 
[denture of defeaſance be defeated afterwards 3 and fo it a 

0 ©] fleiſee releaſe a difſeiſor ir cannot be defeated afterwards, 

TWIT fc. but at the time of the Releaſe, &co the ſame may be de- 

» Wi fred, &c. for, Due incontinenti fient in eſſ? videntur. Brac. l.2. 
f1619.4}] p.2.30.4ſ].p.1.11. But rents, annuities, condi- 
tons, warranty,&c. that be inheritances executory may be 
defeated by defeaſances made either at that time, or at any 
time afrer, and ſo the law is of Starute, Recognizance, Oblis 

=Y tion, and other things execurorie. 20. Af]. p+7.7.E.4-29, 

" ow and Beſtons caſe. Pl. 131,28-H.8.,Dy.6.27 .H.8.15. 

Sr Ifa man ſeited of lands in fee, and having itlve divers ſons, 

£ ly Deed Indenture covenanteth in conſideration of fatherly 

) love, &c. to Band ſeiſed of three acres of Land , to the uſe of 

V8 Himſelfe for life, and after to the uſe of Thomas his Eldeſt 

«| ne in taile ; and for default of ſuch ifſue to the uſe of his 

« kcond ſon in taile, with divers like remainders over ; with a 

a Proviſo that it ſhall be lawfull for the covenantor at any time 

ring his life, to revoke any of the ſaid uſes, &c. This pro- 

MY io being coupled with an uſe; is allowed to be good + But 

fre acaſe of a Feoffment, or any other conveiance, whereby the 

n{} Offee or grantee, &c. is in by the common law, ſuch a Pro- 

11} vere meerely repugnant and void. 27.H. 8.ca.10. And 

ke ft in the caſe aforeſaid. if the Govenantor who had an eſtate 

ri hr life, do revoke the uſes according to his power, he is ſei- 
hy &d againe in fee ſimple without entry or claime. 2. He may 

't6 

ſee 

he 

Yy 

ﬀ 


; | [coke part at one time, and part at another. 3. If he make 

iFeoftment in fee, or levy a Fine, &c. of my part, this doth 
extinguiſh his power, bat for that part, where was in that 
aſe the whole condition is extin& 3 bur if it bemade of the 
"hole all the power is extinguiſhed. So as to ſome propoſes, 


/ 


Py 
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it is of the nature of a condition, and to other purpoſazſ® 
nature of a Jimiration, Lib.I. fo. 173-174.. Digges caſed 
1 07. Albainer, caſe |. to. f-143 Scroopes caſe, Lib. 7. fore, ol 
Sir Franck Engleficlds caſe» 4. If he that hath ſucha powſ®* 
of revocation harh no preſent intereſt in the Jand,nor byk, * 
Leaſor of the eſtate ſhali have nothing, then his Feoffmentgſ*"* 
Fine, &c.of the Land is no exringuiſhment of his power 
cauſe it is meere collaterall ro the Land. 5. By theſqy 
conveyances, that the old uſes be revoked, may new bec** 
ted and limired where the former ceaſe ipſo fatto by then&* 
vocation, without either entry or claime. 6. That theſen#3 
vocations are favourably interpreted, becauſe many mentivf}, ;* 
herirances depend upon the ſame. | 

- Ex paucis diftis intendere plurima poſſis. 


PT — 


Cavrv.VI. 
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Set. 385. 
Sf mm 7 e.ex loco ſuperiare in inſeriorem moverteBil 


/0-1154215: P1dt S. 5, | 
The Civilians call him, heredem qui ex teflamento ſucceditll; 
wniverſum jus teftatoris. But by the common Law he isone) 
heire which ſucceedeth by right of blond. Hevee dicitwal, 
herend?, quia, qui heres #, heret, boc tft, proximus eſt [ 
il; cujus eft heres, Soas he that is haves, ſanguinis eſt hail 
& herus bereditatis. Not, in ancient time, if the diſſe 
had beene in long pofſeſſion, the difleiſee could not have® 
tered upon him. Brit. Fo. 115. Likewiſe the diffeiſce codllf}j 
not have entred vpon the Feoffee of the diffeifor if he tal 
continued a yeare and a day in quiet poſſeſſion. But the W 
1s changed in both rhefe caſes, onely the dying ſeifed being 
an a2 in Law, doth hold at this day. 4. Af, 13+ 9. ae 
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Lonb, explice fo. 120. 70. Porro autern quam maritus fine lite & 
le wrt fie ſeders incoluerir, eam conjux & proles fine controver- 
12. Mlepoſpdento, fqua in illum tis fuerit lara vivemen, cam heve- 
2 noted ſe (perinde arque is viuus) accipiunto. 
by \f And one of the reaſons of this antient law may bethat the 
men glicire cannot ſuddenly by inrendment of Law, know the true 
Kate of his title, Vide lib ſo.237.6. 
ref. Toa diſcent that raketh away an entry , a dying ſeiſed is 
ye coiccefſary, but a man to other purpoſes may have lands by 
che pſdent, though his Anceſtor dicd not ſeifed, 11.H.7.12.40- 
egy ... . ; "Ie 
enh Diſcents of inhericance incorporeall which les in grant, as 
JAdrowſons, Rents, Commons in grofle , &c. dce nor pur 
tim that right hath co an aftion 3 otherwiſe it is of houſes 
| = 6H 4.415. E-4:14.F.N.B.143 9.7. H.q.12.5:-2, 
— 
f recovery is had againſt Tenant for life, where the res 
mainder is over in fee, Tenant for life dieth, he in remainder 
Jenters before execution and dierh (eiſed, the entry cf the re- 
wreror is lawfull, becauſe he is privy in eſtate, otherwiſe ic 
vif the diſcent had been after execution. 3 E.4 6.12.E 4 19. 
(R0.743-6,E.4.11.7. H.7.15.5-H7.31 xo H 5.5.b.y5.H.7.2. 
A recovereth an Advowſon agairſt B. io a Writ of Right, 
-pafid bath judgement fi-all, the incumbent dieth, B. by uiur= 
Jpaion preſents to the Church, and his clark is admitted and 
;Finſtitored B.dieth, A. is out of poſſeſſion, and rhe heire of B. 
g5n0t ſo bound by the Judgement either in bl-ud or eſtate, 
ud ntthat he ſhall preſent. 45 E.3- q#.794p.129.B. Levies a fine 
A.of an Advowſon to him and his heirs, afrer the © hnrch 
> {Xcomes void. B. preſents by uſurpation, and hrs Clark is 
”_ mitted and inſtituted this ſhall put A. the Conufee our of 
a poſſeſſion. 8.E. 2, qu- imp. 166. Albcis the vſurpation were 
both the ſaid caſes before execution, yet it put the righe- 
y Il Patron out of pofſefſion. So note a diverſity between a 
tw very of Land, and of an Advowſon. 
in Now by the Statute made ſince Litt{eton wrote , jt is ena- 
* ted that except the diffeiſor hath been in the peaceable pol- 
u, P 4 feflion 


" 
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ſeſſion of ſuch Manors, Lands,8&c. whereof he ſhall die ſely o of 
by the ſpace of five years next afrer ſuch difſeiſin, &c. wii] 0f 
out entry, or continuall claime, &c. that there ſuch The 
ſeiſed, &c. ſhall not rake away the entry,&c. 17 H.6.1.Lyg1(56. £ 
32-4,8.c4,33. Sets. 422.416.Ph47. Wimbeſhes caſe. Fo. wil 2. { 
a-UVide Fc. E3: 

Ad ea que frequentins accidunt, jura adeptantur. "8 

The Feoffee of a Ditleifor is out of the ſaid Statute, wlfſkofſee 
remains aSat the Common Law, M.4. & 5. El. Dyer 219 Jhere 

Butif a man makea leaſe for life, and the leffee forlik}}mds, 
15 difſeiſed, and the diffeiſor dye ſeiſed within five years thi{{emiſ 
leffee for life may enter 3 but if he dye before he dothwhiffeiſ 
ter, it is ſaid that the entry of him in the reverfion is wilfohich 
lawful, becauſe his entry was not lawful at the time of te(ſfr þi 
Diſcent- Sebi. 386, YEN. 

If a Difleifor make a gift in Tail, and the Donee diſc} 4, 
tinueth in fee, and diffeiſe the diſcontinuee, and dyeth ſeiker : 
ed, this diſcent ſhall not rake away the entry of theDiJtted: 
ſeiſee , for the diſcent of the fee ſimple is vaniſhedan} No 
gone, by the Remitter, and albeit the ifſue be in by forcedre r 
= _ Tail, yet the Donee dyed not ſeiſed of that eſtats - 

0.238.b, JuTi 

If a diſſeiſor make a gift in Tail, and the Donee hath ibJdfſi 
fue, and dyeth ſeiſed, now is the entry of the difſeiſce wht, | 
ken away, burif the ifſue dye withour ifſue, the entry dſwin 
the difſeiſce is revived, and he may enter upon him in the(iſed 
reverſion and remainder, 9 H.7+24o : 

So if there be Grandfather, Father and Son, and the Si gig 
difſeiſe one, and infeoff the Grandfather, who dyeth ſei} wp 
8&c. the entry is taken away z bur if the Father dyelt It 
ſeiſed, and the land deſcend to the Son, now is the entiYÞ ng 
of the difſeiſee revived, and he may enter upon the Son, vl] {te 
ſhall take no advantage of the diſcent, becauſe he did wrong} yp, 
unto the diſſeiſce, 13 H.4.8,9. 33 H.6.5 b. per Moyl. 34 HS Pit 
IT.a.per Cur' $.393,395- 13E.3.Br.enter congel 27 vide @f | A 
If a diſſeifor makea leaſe to an Infaut for life, and tle 
is dilleifed, anda diſcent caſt , the Infant enters, ='y ite 
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ad]. of the difleiſee is lawful upon him. 
Fikf Of Writs of entry ſar diffeifin there be four kindes : 
hin} The 1. is a Writof entry in the nature of an Aſſize, 19 H.. 
May 656. 9 H.5 9. 
2] 2, A Writ of entry {ur difſeilin 772 le per. Brite f0.264. &c, 
£3216. 
© A Writ 8c. ex le per & cu, as where A. being the 
 afoffee of D. the difſeiſor maketh a feoftment over to B. 
% Jhere the difſeiſee ſhall have a Writ of entry ſur difſeifin of 
Cl inds, 8c, in which 8, had no entry but by A. to whom D. 
| WE emiſed the ſame , who unjuſtly and without Judgement 
ef ifeiſed the Demandant 3 Theſe are called grads, degrees, 
' WIvtich are to be obſerved, or elſe the Writ is abateable, 
 theſfr fcut 14ture ron facit ſaltum, ita nec lex, 22 E.3.-1. b. 
; FN.B. I 92, 
of 4 A Writ of entry ſur diffelſin ez /e poſt, which lieth when 
ſeBater 2 diffcifin the land is removed from hand to hand above 
Diftte degrees, 14 H.4-40- vide &'c- 
al] Noeftate gained by wrong doth make a degree,and there- 
ef fire neither abatement. intrufion, or diffeifin upon diffeiſin, 
as Jdoth make a degree. Neither doth every change by law- 
*JulTicle work a degree 3 as if a Biſhop or an Abbot &c. 
L I-fdfſeiſe one and dye, where his ſucceſſor is in by lawful Ti- 
With, for though the perſon be altered, yer the Right re- 
/ Ehtins where it was, viF. id the Church, and both of them 
heF ſed in the ſame Right, &c; Az faciunt gradum de Abbate int 
Pbbaters ſecut de herede in beredem? Et videtur quod non Mma- 
ouy in quan in computatione deſcenſm, quiaetſi alternetur perſonas 
env wn propte hoc alternatur dignitas ſed ſemper manet,Br.1.4.f.32z1. 
Wy It a diffeiſor by Deed inrolled convey the land to the 
tf bog, and the King by his Charter granteth it over, the diſ- 
Vi feſee cannot have a Writ of exter en le per & cui, but in le 
Wf, for the Kings Charter is ſo high a matter of Record, 
Bit maketh no degree, 22 E.3-7. F-N-B. 191.k. 
Alſo an eſtate of a Tenant by the Curteſie, or of the 
lad by Eſcheat, or of an execution of an Ute, by the Sta- 


we of 27 H.8. or by Judgement or Recovery, or of any , 
: others 


rho 
s, 
[6 
# 
he 
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ny 


grees again, 44 E.3.4,5. 5H.7.6, 


of the lefſee for life, becauſe the diffcifor had bur a bat Ry 
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others that come in, in the poſt, work no degree, gE,z if 
Entry 66. 7 Ee3.360. A, 

But a Tenancy in Dower by afſignment of the heir, day at 
work a degree , becauſe ſhe is in by her husband; buf, 
afſignment of Dower by a difſeifſor worketh no degree, bu”, © 
tsIin the poſt, 35 H,0. Dower 3os $ 

When the degrees are paſt, ſo as a Writ of Entry inle yf 
doth lie, yet by cvent ir may be brought within the dere 
again; as if thedifſeiſor infeoff A. who infeofts B. who; 
feofts C. or if the difſeiſor dye ſeifed, and the land deſcend bfn 
to A. and from: him to C. now are the degrees paſt ; alſ 7, 
yet if C. infeoff A. or B. now it is bronght within the Freet 


If the diffeifor make * a leaſe for life, the remaindery " 

* fee, Tenant for life dyeth, he in the remainder is int} 

per, becauſe he now claimeth immediately from the di 

ſeiſor, and both theſe eſtates make bur one degree, ol 'F 
«27, 

; Note, there be divers other Writs of Entry, beſides thi os 

of entry ſur difſeifin, as a Writ of Entryad Terme qui pre 


in caſu proviſo, in confirm” caſn, ad com. legem, ſme aſſenſuts not &1 


pituli, dum fuit infra etat' dum non fuit cotapos mentis, owl terfc 
vita, ſir cui in vita, Intruſion, ceſſavit, ec. and that white.  * 
hath been ſaid of one may be applied toall, Fob, 


Se. 387. Peer! 
If a diffeifor make a leaſe to a man and his heirs, during the mm 


life of I. S. and the leflee dyeth living I. S. this ſhallndt 
take away the entry of the difſeiſee, becauſe he that dye 
ſeiſed, had buta Freehold onely, and heirs were addedi0 
prevent an Occupant, for the heir in that caſe ſhall not hat trek 
his age, PL16 El. Com. Bancoe Lambs Caſe, Dyer 8 El. 25þ get 
7 R.4.46.8 H.4.15-11 8.4.42. 17 E.3.48. ; 


eſtate of Freehold during the life of the leſſee. * " bt” 
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Et] if the heir of the difſeiſor dye before he enter, the en- 

{yof the diffeiſee is raken away , and yet in pleading, the 
Bond heir ſhall make himſelf heir to the diffeifor , &c. 
bs 145.3.47, An Infanc is diffeiſed, and after cometh to full 
| | 


fe, 
e of Set. 388, &C. 


Yall Eg diſcents que tollent entry, il covient que celuy que mor? 
oO fliſee ad fee &* / 2%: tenement al temps de ſon morant, ou fee tail 
p. # franktenement al temps CT 6 f0.239.b. 

Note, the law doth ever give great reſpe to the eſtate of 
Freehold, rhough ir be but for Term of life. 
: Adeſcent in the collateral line doth take away an entry, as 
's was in the lineal. 


ai Seft. 390. 


. A dying ſeiſed, and a deſcent, and not a dying ſeiſed, 
th 2nd an Eſcheat, doth take away the eatry : for the diſcent 
Mn sthe worthier Title. Burt .if che difſeifor dye ſeifed, and 
®Itheheic of the diffeiſor dye without heir, the diffeiſee can. 
Ehtenter upon the Lord by Eſchear, So as there is a di- 
x {\eſity as rouching the diſcent, wben after a diſcent caſt, the 
"Hihe in Tail dyech without ifſue, and when after a diſcent 

Jaſt, the heir in fee ſimple dyeth withour heir, for he in the 

Jiverion, or remainder upon a ſtate Tail, claimeth in above 
te Fleſtate Tail 3 bur the Lord by Eſcheat claimeth in under 


mth &beir in fee ſimple, 37 H-641. 9 H.7.24.b. 


p | Seft. 391, 392, 
« Note, a diverfity between a Right, for which the Law 
-yretha remedy by aRion, and a Title, for which the Law 
v greth no remedy by aRion, but by entry onely. For ex- 
Jap; The feoffor upon * (this caſe in) Condition, hath 
*IiRight to the land) * and therefore his entry may be taken 
« | 54)z becauſe he may recover his Right by ation; but the 
| or Donor that hath but a condition, his Title of En- 
# | 9 cannot be taken away by any diſcent, becauſe he hath 
| no 


a 
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. no remedy by a&ion to recover the land. And therefor 
2 diſcent ſhould take away his entry, ir ſhonld barre hin {® 
_ ever, 33 o__ 124+ 21 H.617. A hy 
Alſo he that hath a Title ro enter upon a Mortmain, fil” 
not be barred by a diſcent, Br. Mertmain 6. 47 E.z-11, PF , 
And ſoit is, where a woman hath a Title to enter, Calf,” 
mtr prelocati, 4o Aﬀſ.r3. vn 
And ſo it is where the Freehold in Law is caſt upon; 
Deviſee, and the heir before any entry made by the dri; 
enter, and dyeth ſcifed. _ %&# 
And ſoit is of him that entreth for conſent to a Rail 
ment, P-32El. Com. Ban. Martin Trotte of Londox. 41 ii , 
T4. per Finchien, P, 1 7a. Comm. Ban. | © q 
To this may be added, as a like caſe, the Kings Patenta”. 
before he enter, &c. 1 h 
Another reaſon, whereforea diſcent ſhall not rake ani; 
the entry of him that hath a Title to enter by force dF, 
Condition &c- is, for that the condition remains in hf. « 
ſame effence that it was in at the time of the creationof th. 
and cannot be deveſted , or put out of pofleſſion,.as ine; 
and tenements may. : 


3-28 


Sea. J9Ze Y 4 | þ 
8 E.2. Enter 75. 24 E.3.40- 38 Aſſ.p.26. 11H.4.11 780, 
$.3- 36 H.6. Dower 30. f0.241.4 le beire endow ls font dh 
a:fſerfor &c. | 
If there be Lord, Meſne and Tenant, the Meſne goup- e. ; 
rant to the Tenant, to acquit him againſt the Lord anal. - 
eirs, the Lord dyes, his wife hath the Seigniory allgnags 
to her for her Dower , and diftraineth the Tenant; 1 
beit the grant was to acquit him againſt the Lord and 


I; 


: 
[ 
i 


jw df 


heirs onely, yet becauſe ſhe continued the eſtate of herllh,, 


þ 


% 
o 
£ 
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aty 
lim, 


band, and the reverſion remained in the heir, this gill 


of Acquittal did extend to the wife, 31 E.1. Meſt'y 
Nota &c. | 

If afrer the dying ſeiſed of the diffeiſor, the difſeilee® 
bate, againſt whom .the wife of the difſeiſor recover by 


ahf 
Yan 


UL 
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nina Writ of Dower, in that caſe though the diſcenc 


or woided, yet the difſeiſee ſhall not enter vpon the Tenant 


Wn ower, becauſe the recovery was againſt himſelf 2 but if 
Sehud aſſigned Dower to her in pazs, ſome ſay he fhould en- 
+ upon her. 

4 x, in Tail reſerves. 20 5. rent, and dyes, the Donee 

Mrwife, and dyes without iflue, the heir of che Donor 
Ter and endows the wife, ſhe is fo in of the eſtate of her 


hand, that albeit the eſtate Tail be ſpent, and the rent 


Meried thereupon determined, yet after ſhe be endowed, 
fteſtall be attendant to the heir , inreſpeRof the ſaid 


; FAnd fo it is of Lord and Tenant, the wife that is endow- 
2&, ſhall be attendant for the due ſervices 3 bur if any ſer- 
Ms be incroached, albeit that incroachment-ſhall binde 


, 
, py. 
of } 
. _ 
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: 


te heir, yer che wife ſhall be Contributory but for the ſer- 
ifices of right due, 10 E.3-26, | 
"1 Nets, albeir the difſeiſor after a diſcent taketh to him but 


eſtate for life z yet when the difſeiſee doth enter upon 
lin, he ſhall thereby deveſt the reverkon, for a Freehold 
that whereupon a Precipe doth lie ; and therefore the en» 
mof the difleiſee 1s as available in Law, as if he had re- 


MYiarered it in a Precipe. And fo it is if a difſeiſor make a 


Alſe for life, and grant the reverſion co the King, &c, 25 E, 
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Fe \, Pl. C.553. vide $.302, 388, 


| Se. 394- 


Sian ſeme ſeifie de terre en ſee, dont jeo aye droit & 1itle dent. 
W $03, & ont iſſue enter eux, & puis la ſeme d:vie ſeifie, Ef 


# 


Url bard devie, e& liſſue enter, Ofc. ex «6 cafe ico poy enter ſut 


boſe liſſue, pur ceo que liſſue ne vient a ler tenements immediate 
jo diſcent apres Ia mort ſa mere,& c. cins per le mt del pier 9 H. 
$4.37,H. 6. 11 An immediate diſceac may take away an 
ary for a time, and immediately may be avoided by matter 
tf fato.Bur if a dying ſeiſed, rake nor away the entry of 
lim, thar right hach a che time of rhe difcent, ir ſhall not 
hay matter ex poſt ſafts, take away his entry. If a _ 
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for make 3 gift in taile, the remamder in fee, and the dal 

dyeth withoor ifſue, leaving his wife privement enſcntwlidj 
a Son, and he inthe remainder enters , and after theſgi it 
born, who entred into the land, this diſcent ſhall not ul: 
a »ay the entry of the diſſeiſee 3 becauſe the iſſue commglſWir 
Not to the lands immediately by diſcent, &c. WO 


” + 1 
C *4 » 


: SeA.395. i 
Diſſeiſor eufeoffe ſon gier en ſee, & le pier mor. ſeifie, &t;; 
zolla entry,£ c. Keg. it 15 true, that albeit a diſcent be cal 
the entry of the difſeiſee taken away, yet if the difſeiſoranh 
meth to the land againe, either by diſcent, or purchaſe, difWyc 
ny eſtate of freehold which is implyed in the ( &c. July 
difleiſce may enter upon him, or have his Aff. againſt lng 
if nodiſcent or meane conveiance had been, quia poriafis, be 
crimink. 1s E.4.23.4.11.£-4-2.18.E.4.25.4.33-H-6.5.03408 
6.11,12.H,8.9.24.H.843.9.18,H.8,5.5.H.7,25, 4f-54-39Mitntc 
25, 26, | I ftp 
Sett. 396, 397. 4 i 
Note that, 4ſſ- mort. Anteceſſ. non tenet inter conjunttuaiwirt, 
ſonas ficut fratres & ſorores, &c. for theſe are privy in blowiſhe 
Brac l.4.f-261.2$2.25.4ſ/.11.F.N.B.196.b, - *Shzc 
Albeit the eldeſt ſon hath iſſue and die,and after the youll; + 
geſt ſon or his heire enter , and many diſcents be calt mW, 
line, yet may the heires of the eldeſt ſon enter in repel 
the privity of the bloud, and of the ſame claime by one titkÞ- 
bur otherwife ir is, if the Feoffee of the youngeſt ſonnewph 
ſciſed, &c. and admit thar the youngeſt ſon be of che, t 
bloud to his brother , yet he is of the whole bloud rohisMihe d 
ther ; and therefore if he enter by abatement ( and ſo pillars, 
a fee fimple) and die ſciſed.it ſhall not barre his elder Wiifthe 
ther of his eatry. Bur if the eldeſt fon enter, and gaineaihſhal 
Ruall poſſeſſion and ſeifin, then the entry of the young 
a dilſeifin. Br.ent.27. E. # 
$i le puiſne frere ent.apres Ie mort be pier (9 mor. ſei, Olin y, 
leign. fiere poit ente ſur iſſue; &6. pur 6:0 que ambix; te1 flu 
6k $61 
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ine per 1.7e title. auterment © on leigne. frere ent, 9c. Er paſa 
Weber per le puiſne frere,que mort.ſci, Cc 
3 Ithe Facher make a Leaſe for life , and hath iflue two 
Mimand diech, and the Tenant for life die,and the youngeſt 
Aintrude,and die ſeiſed, this diſcent ſhall nor take away the 
ary ofthe eldeſt 3 Bur ifthe Father had made a Leaſe for 
has ithad been otherwiſe , for that the pofleſſion of the 
I& for year» maketh an aGuall freehold.in the eldeſt ſon, 


ate 22:E-4-4. | 
wo coparceners be , and they ſeverally preſent to the 
ary, yer the Church is nor litigious, becauſe they claime 
hy one title. Do. and Sc.ca.30-Fo.117. 
Wlypon a writ, ad diews clav, extr.” the youngeſt ſonnebe 
where, the c!deſt ſon hath no remedy by the common, 
1a becauſe they claimed by one title, byt otherwiſe it is,%if 
1 chime by ſeverall titles. Bur this is now holpen by the 
| _ It [C of 2E. 6.Ca.8. # | 
*Þ Ftwo parſons be in debate for tithes which amount to a- 
"#4 the fourth part, & one man is patron of both Churches 
"Þudicavit doth lie, for that both Incamb. claime by-6ne 
the ſame patron. 2 H.7.12.4. 
Wihere is a great diverſiry holden in our books, where one 
"Wiz colour or pretence of right , and when he hath none 
gd! 2 E.2. Baftar. 19e21.E-3-34.22, Af. 85-11+E-3.Af.88, 
0906.14-11;E.3eage 3. Sef. 400. y 
ith A Set, 398, 
eſſen one copercener. enters generally, and taketh the 
es this ſhall be accounted in law, the entry of them both 
Sw deveſting of the moity of her Siſter, 21. Afſ.19.21.E. 
ln32.4.H.7.10.16:H.7.4- f0.243-b. | 
"Wolfe privity of copercenary be once deſtroyed, adying 
ane ſhall take away entry, &c. 28.Afſ.30. ide S.7 10. 


"2 : Sel. 399. 
,Oofin natus, vel flia nata ex jufia uxore, appellatur 31 legibu 
Ne fl mulier atus,ſey filia mulieragza, Glanvil hb. 2+ ca. 2 
(©1610. 164647 Oe | Baſia, 
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Baſtardus dicitny a greco verbo BaſJaris, x. Meretrix ſaute x 
Eubina. Vide $.188. Fleta b1.cae5.vide 3-380, bl (8 
Manſeribus [cortum, noths mechus dedit ortgm. Joie 


Pt ſeges 8 ſpice, fic ſputius eft ab amica, | the 
If the «ror, be within the foure Seas, and the wiſehubſh C 
iflue,$ec. in that caſe, filiatio non poteſt probari, Brac. lib. 4pm le 


298,279+47.H:449-44E.3-10-29-Aſſ. 54, : Jhtc 

If the ifſue be borne within a moneth or a day after marlin & 
age, betweene parties of full lawfull age, the childis legbGſys. 1 
mate. x8 E.4.28. f0.244 4» 'I'No 


It is holden that the mulier be within age z: the time ofthe 
dy ng ſeifed ( of the Baſtard,) that nevertheleſſe he ſhall 
barred, becauſe the iflue of the baſtard is in judgementd 
Law become lawfull heire, and the law doth prefer legitim 
tion before the priviledge of infancy, & juſtu n0n eſt aiqual 
Poſt mortem fatere baflardum,gqui toto tempere vite ſw pro legit 


babebatur. 5 E.2. Diſcent Br.49.31.Aſ. 18.22.P1.(,om. $t 


caſe 10 E.3.2. = 
Ifa man hath iſſue a Son being Baſtard eigne, and a day 
ter, and the davghter is married , the Father dieth , thei 
entreth and dieth ſeiſed, this ſhall barre the feme covat-15Þ)#. 
E.1.Baſt. 28. and the diſcent in this caſe of Services, Ret vu! 
Reverſions, expe. upon tſtates taile, or for life, wherenf 
on rents are reſerved, $&c. ſhall bind the right of the nul. 
but a diſcent of theſe ſhall nor drive them, that right havenſpm 
an ation. 14 E 2. Baſt.26. Soif the Baſtard die ſeiſed, and 
his iffſue endoweth the wife of che Baſtard, yer is not thee 
try of the Mulier lawfall upon the Tenant in DowerforWp 
right was barred by the diſcent. Sir Ri, Ledfords caſe lid. 
ION, 102, 4 
Afſ. Mortdance lieth not between the Baſtard and the Mityy 
lier in reſpe& of the proximity of bloud,8& the baſtard ef 
1mpleaded or vouched ſhall have his age. 21 E. 3.34-.30%9Þ7t 
P.7.11 E.3,age 345.He9.2, | 


Self. 400. 4 
At a Parliament holden 26, H, 3; for that to certifies 


1 


Jo 
= 
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the Kings Writ, that the ſon borw before mariage is a Ba- 

Ihrd , was Contra Com.forma Eccleſiz, Rogaverunt omnes 

"Joicopi, magnates ut conſentizent quod nati ante Matrimo- 
- yeffent legitimi,ficut i}1i qui nati ſunt poſt matrimonia qan- 
Mlfhm ad ſuccefſionem hzreditariam, quia Eccleſia rales habet 
bþ wlegitimis: Er omnes Comites, & Barones una voce reſpon- 
+ Fet.Quod nolunt leges Angl.murare, quz huc uſque ufitatz 
aint & approbatz. Stat. de Mcrton cap. 9-Brud. 1.5-j0.416 
WI119.16-Af.pl.20. , 

" I Note, that the law more reſpe&eth him, that hath a colou- 
fileuble ticle, though ir be not perfeR in Law, rhan him that 
lh no ticle at all. Yide S. 397+ 
= Seft. 4or. 

LE diverfity lou Baſtard continue la poffeſſion rout fa vie 
aſasinterruption , 8& lou le mulier enrer & interruption» le 
djdſeſion de riel Baſtard Reg none ſhall enter but the mu- 
Þ, or ſome other by his commandment. M. 38. & 39, Eb 

obJcn. Banco. Vide 31. H.8.ext. cong.Br. 123. 

il Omnius 7411habitio retrotrabitur, & mandato £quiparature 4 H. 

nu Yide Sef. 334 _ | 
env] But in the caſe of che Baſtard eigne, Gardein en Socage,or 
enpyyrdein in Chivalry may enter, for they are no ſtrangers. 

ed [fan [Infant make a Feoffment in fee, an eſtranger of his 

vom head cannot enter to the uſe of the infant, for the State 
aj®wvidable. Bur where an infant , or a man of full age is diſ- 
whſtied, av entry by a ftranger of his own head is good and. 
hiſterh preſencly, the eſtare in rhe Infanc or ocher difſciſce. 
þ,(Pitis if Tenant for life make a Feoffment in fee, an eſtran- 
{any encer for a forfeiture in the name of him in the re- 

(Prin, and thereby che eſtate ſhall be veſted in him- P.39. 

fm. Banco per Cur, 10s H.7,16-7, E:3:69.26.K,3. 62, per 


"I Ifthe Mulier enter _ the Baſtard, and the Baſtard ree 


er the land in an All. againſt the Mulier z now is the in- 
Pwtion avoided, and if che baſtard die ſeiſed , this ſhall 


olprethe Malier, | 
Q_ The 
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The poſſeſſion of the King when he hath no cauſe of gt "" 
ſare ſhall be adjudged the poſſeſſion of him for whoſe cat 
he ſeiſed. 2.Afl.9: fo.245.b. Vide, &c. 

And note, that rhe baſtard muſt enter in vacuan poſ. ai biker 
continue during his life, without interruprion made by tþ wu 
Mulier. A&s without words , may make an entry, burly, ; 
words without an a, v3. an entry,&Cc. Pl. 94- Parſon debt”. 
nilawes Caſe. 35H. 6. 24. 1E, 4. 3:21.E, 4.5-5.E.4.60., > 
H.6.9. 1 

Sef. 402. th 


PP 
Null laches fer. adjudge en un Infant , lou diſcent 2 eſchu til 
rant ſon non1ge. 33-E.3. qu. imp.46. Bur in ſome other ala that ( 
Laches ſhall prejudice an infant, as if he preſent notwi;.. 
Church within ſx moneths, for the law reſpe&erh morethſſ, ©, 
priviledge of the Church ( that the cure be ſerved) thant®), 
SR of Infancy ; and ſo the pfiblike repoſe of ti 
calme concerning mens Frecholds and inherirance ſhall; 
preferred before the priviledge,&c. in cafe of a Fine when, | 
the time begins in the time of the Anceſtor. Pl. 372. Wc" 
non-claime of 2 villeine, of an infant by a year and adj... -- 
who hath fled into Ancientdemeſne, ſhall rake away theſe, c ory 
ſure of the infant;and if an infant bring nor an appeal ofa...” | 
death of his Anceſtors within a year and a day , he is bane "xi 
of his appeale for ever, for the law reſpetts more liberty apo. 7 
life, than the priviledge of infancy 3 and note, that Litthaſ... Jo 
putrerh his caſe , thar an Infanc ſhall enter upon a diſcent "ind 
when a ſtranger dyerh ſeiſed , bur he pur itnorſo beforen} 4. 
the caſe of che Baſtzrd eigne. B. Tenant in taile, infeofles hinaſel 
in fee, A. hath itſue within 2ge and dyerh, B. abateth and, aſ | 
eth ſeiſed, the ifſne of A. being ſtill being within age, Wh. 4 
diſcent ſhall bind the infant. for the ifſve in raile is remitted Fan 
and the Law doth more reſpe an ancient right in this... ry 
than the privitedge of an infant that had bur a defealbkg;; 
eſtate. 11 E.q-1.2. F.N.B.35. (35) #« And itis faid;if kgs. 
King die ſeifed of lands,and the land diſcend to his ſuccevh 


thac this ſhall bind an Infant , for that the priviledge ofa : 
; jnlar 
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Aufant in this caſe holds not againſt the Ring. 35. BH: 6. 66. 
4246.4. 


Sea. 403» | 


iT $ibar. &- feme come en droit ſa femme ont title & droit denier; 
ihr, & Tenant del terre mor-ſeifie, &c. Theſe words are gene- 
il; but are particularly to be underſtood, viz, when the 
mong was done tothe wife during the Coverture, for ifa 
Mine Sole be ſeiſed of lands in fee, and isdiffeiſed, and then 
Ablcth husband ; in this caſe the husband and wife, asin the 
Jkt of the wife;have right to enter; and yer the dying ſeifſed 
ihe difſeiſor in rhat caſe ſhall rake away the entry of the 
Ineafter the death of her husband, and rhe reaſon is as well, 
Jnchat he her ſelf when ſhe was ſole might have entred and 
Jrntinued the poſſeſſion ; as alſo it ſhall be accounted her 
Jy, that ſhe wonld take ſuch a husband, which would nos 
Jncer before the diſcent. g H. 7.24-4.2.E.4-25.7.E44-7. b. 15. 
4 Diſcent 30, Negligentia ſemper habet infortunium comitem. 
Jlvbes te baron ne turnara la ferne, Rec. al prejudice. Note a di- 
qJrilty, albeir reg. No Laches ſhall be accounted in infants 
ſme Courts, as is aforeſaid , for not enrry or claime to 
Wd diſcents, yer Laſhes ſhall be accotinted in them, forno 
Jerformance of a condition annexed to an eſtate of land. For 
lifeme be infeoffed either before or after marriage refer- 
parent, and for default of payment a re-entry. Inthat 
ſi the _ of the baron ſhall difherit the wife for evcr. 
| bl 1.6.2 © Ws 
| And foit is of an Infant, his Laches for not performing of 
Jimndition annexed to a State » either made to his Anceſtor 
If timſelfe, ſhall bar him of the right of the Land for ever. 
WAP. 17 642-E+31-Pl.Com.$5.10.H.7. 13. H.7. 35-H,6.41: 
6b. Fletd. lib.2.ca.50. DT 
"Taman make a Feoffment in fee to another reſerving a2 
atand if he pay not the rent within a moneth, that he ſhall 
dle the rent; and the Feoffeze dyeth his heire within age, 
[nfanc payerh not the rent, he ſhall nor by this Laches 
Wetany thing, But otherwiſe it is of a feme covert ; and 


Q. 2 rhe 
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the reaſon of this diverſity is , for that the Infant is provi 
for by the Statute. Non current uſure contra aliguem nj 4 
etater exiſlen, 8c. Stat. Mert. ca 5. T 

Bur that Srature doth not extend to a condition of; 

entry, with the Infant ought to performe, 8c. 
Sef. 405. 

If an ideot make a Feoftimentin fee , ' he ſhall in pleadiy 
nevcr avoid it, &c. Burt upon an office found for the Kigl 
the King ſha'l avoid the Feoftment, ſor the benefic oft 
Ideot, whoſe cuſtody the Law giveth to the King. 398, 
42-b.AbbeS.E,3 70- Brit.c. 28.f0-66.25+ Aſſ-p.4-35-Aſpu 
32.E.3. ſcire fac-160.Stanfepr-34- .4z 

Upon all which books, there have been foute ſeveralland, 
nions concerning the alienation , or other adt of a manta s. 
' IS 20n compes ment. &c. 

:- That he may avoid his own a by entry, or plea. 

2. Thar he may avoid ic by writ, and not by plea. 

3. That he may avoid itcither by plca, oc by writ; 
of this opinion is F:tFh. in his N.B, 202. Fr 

And 4-L:ti/ton here is of opinion , that neither by plally, 
nor by writ, nor otherwiſe he himſelfe ſhall avoid it, butlying 
heire (in reſpeG his Anc. was nx comp. &c.) ſhall avoid it Wis 
entry, plea, orwrit ; for it is a maxime of the Comma, 
Lawes, that the party ſhaſſnot diſable himſclfe. Lib. 4. ty 
126, 127. Beverleyes caſe. Bur this holdeth onely incnlþ 
cauſes,for in ctiminall cauſes, as felony, &c. the aCt of wroufi 
of a mad man, ſhall not be imputed ro him, for that in thofhgg 
cauſes, «fFus 1 x facit re#u, niſi mens ſit rea , et, furioſw ſolo ſul; 
re punitur. And iO it is otan Infant untill he be of the age 
14. F06-247.b, 

Alſo if the Facher diffeiſe the Grandfather , and make 
Feoftment in ſee, ( &c.) withour warranty, the Grandfathdh 
dyeth, albeit the right deſcend to the Facher, yer he canal 
enter againſt his own Feoffment, but if he die, his Son ſhull 
enter and avoid the State of the Feoffec. 26. Af. 27.21,MJs cio 
31.Stanf.16 b.8.E.3-2.Coron.413,414. 351. 22-E.3-4610-3243 ur 
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"WS 43.6.3-£xter Cong. Statham.12,E. 4.8.39.H.6. 4 Ab5r.aff* 
WS.H.6.43. 15-E.4.D3;cent 30. 
Lands be given to two, and to the heirs of one of them, 
Uturhath the fees , ſhall not have an aRion of waſte upon 
Fatute of G/oc. againſt the joynrenant for life, bur his 
Shall maintaine an aRion of waſte againſt him. 


adn SefF. 406, 407, 408. 


nah: Dum fait infra tar” lyeth as well for the Anceſtor him* 

Mfr ater his full age, as for his heir 

» id note, where an Infant-diſleiſor aliens the lands in 

#8tt if the diſcent be caſt, che Infant being within age, 
Iny eater at any time, eirher within age or after his full 

19% "And ſoit is if an Infant make a feoftment &c. he may 

Wd &c. and fo in both caſes may his heir, 43 E.3. Emer 

et N.B. 126. b, F.N.B. 192+ 45 E.3,21. 


Sef. 409. fol.248.,. 


ſenant in Capire make a Feoftment in fee to the uſe of the 
-Fleand his heirs, until the feoffor pay 1co |. to him or 
"*itirs, the feoffee dyeth, his heir ichin age, now hath 
ling the Wardſhip of the body, and is intiruled to the 
"tot the land, Burt if the feoffor pay the 100 I. ac- 
"0g to the limitation, the Ward(hip is deveſted, borh 
' ihe body and the land: and ſo it is in caſe'of a Conditi- 
for the diſcent which is the cauſe of Wardſhip, is utter 
""Wvetted, and, Ceſſante cauſa, coſſat cauſatum, Dyer 13 Elix. 
14,299, So as there is no difference, where the diſcenr 
fun IMrmed by a Right Paramon-r, as where the ſtare was 
ver liwfol (as in the caſe of an Infant) and where the di- 
le ki affirmed for a time, the eſtate being lawful , and be- 
ph erdefeated by matter ex poſt fatto, by a Title of re- 


100 | 
ſhall Seft. 410, 
þ Pitior ad 3ſue > enter en Religion &*c. This diſcent ſhall 


re the entry of the diffeiſee, for that the diſcenr 
| Q 3 cometh 
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cometh by the Deed of che Father. And the Law rej 
the original a, and that is his entry into Religion, whigh - 
his own at, whereupon the profeſſion followed, when 
the diſcent hapned z for Cujuſqz rei potiſſima pars, prindj 
eſt. And, Origo rei iatÞict debet, Pl. Dame Hales Calaj = 
2. 41,Qc. 'Þ Wa 
: Bur it is faid ip the caſe of the Baſtardeigne, and Wſtec 
puiſne; ſuch a diſcent ſhall binde the Mulier, and ſud, f 
heir by diſcent ſhall have his age, 10'E. 3.55.” fe,248.h," | 0c 
' Nota, if a man be Tenant or Defendant in a real orpfh10n 
ſonal a&ion, and hanging the ſuir,the Tenant or Defab3- 
enter into Religion z by this the Writ is not abated,banþ 4B 
it is by his own at. And ſoit is of a Reſignation, hiſt! 
therwiſe it is of a Depoſition or Deprivation , becauſe kf 
expelled by Judgement, and, yet his offence Ec. willPpe 
cauſe thereof, Sed in preſiumptione legis, Judicium reddigrpe 
znvitum, 18 E.4.19- 9 Ec4. 25.52, 7 E.q- 15. Brafl, Ijgen 
fol. 189. F- . 1 ve 
| : AiPar 
Set. 411s Jhclel 
| Nodiſcent or dying ſciſed can be of a Chattel. be 
A man ſeiſed of an Adyowſon in fee,- grants three ico 
dances one after another , and after the Church beoujaor 
void, and the Grantor preſents, and his Clerk is adaulifne- 
and inſticuted, and after the Church becomes void wie, « 
the Grantee may preſent to the ſecond Avoidance, farly#ma 
he was not pur out of pofleſſion thereof; for as the Why is 
having the Freehold and Inheritauce, cannot difſeik 13; 
lettee for years, having but a Charttel, that any diſcentiy 
be caſt, to rake away his entry: ſo in the faid ak 
Grantor hath the Franktenement and the Fee of the 
vowſon rightfully, ſo as he cannot make any uſurpation } = 
gain any eſtate, &c. Alfo in reſpe of the privity, & 
uſurpation of the Grantor not put the Grantee out of 
ſeſſion for the two latter Avoidances, Hill. 18 E. 
Banco. 
' Claime daver terres pur terme dans, neſt pas expulſueh 


Diſeent que tollent entries. 265 
Teh paktenerment del hcire que eft eins per diſccut. 


ah . Ca. 412, 41% 


aſs;d Time of Peace is the time of Law and Right z and time 
war is the time of Violent Opprefſion, which cannor be 
d Maſted by the equal Courſe of Law, Cum fplent leges inter av- 
ſud, f0-249.b- 
þ,: | Sacceſfion of Bodies Politique or Corporate, is in the 
| ora$,and the heir of the natural man is in the per, 7 E3-25.a. 
feE3.13. & 31 » 
bed) 4 Body Politique 1s ſo called, becauſe it is to take in Suc- 
 byfon, - framed (as to that capacity) by Policy z and it is 
ſe klbcalled a Corporation, or a Body incorporate, becauſe 
pe perſons are made into a Body, and are of capacity to 
digItieand grant, &c. And this Body Politique or lacorpo- 
F, ſte may commence -and be eſtabliſhed three manner of 
m5, v7. by Preſcription, by Letters Patents, or by A& 
4Pariament. Every Body Politique or Corporate is either 
Jkcleſtaftical or Lay 3 Eccleſiaſtical, either Regular, as 
"Ibbots, Priors, &:c, or Secular, as Biſhops, Deans, Arch- 
e cons, Parſons, Vicars, &c. Lay, as Mayor and Com- 
caonaley, Bayliffs and Burgeſſes, &c- Alſo every Body Poli- 
aire or Corporate is either Elective, Preſentative, Colla- 
we, or Donative; and again it is either ſole, or aggregate 
af many : And this Politique &c. Body aggregate of ma- 
e ly, is by the Civilians called CoHegium, or Univerſitas,Lib.3. 
eF{13- Dean and Chapter of Norwich, 
1:08 
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CHaPp. VII. 
Continual Claim. 


Sed. 414, @e 


If Tenant for years, Tenant by Statute Staple, Merchay 
or Elegit, be ouſted, and he in the reverſion difſeiſcd, th 
lefſor, or he in revertzon may enter to the intent to make 


his Claim. and yer his entry as to take any Profits, is nf 


lawful during the Term : And the letfor or he in the revs 
fion in that caſe may enter to avoid a collateral Warranty 
the lefſor in that caſe may recover in an Afſize, and (o { 


ſome have holden) may the lefſor enter in caſe of a leaſe inf 


life, to this intent, toavaid a diſcent or a Warranty, Dy 
19 El. Pl. Com.374. Is H.7. 3,4. Jacobins Caſe. 28 H.6.2h 
Ss 262 46 3.34% 7 :* W. 


If the difſeiſee make continual Claim , and the diſſilt 


dye ſeiſed within the year, his heir within age, and by 0+ 
fice the King is entitled to the Wardfhip, albeit the ent 
of the difſeiſee be not lawful, yer may he make conti 
Claim to avoid a diſcent, and ſo in the like, 7 H.6-40+ (ﬆ 
Clain rt. Douxclers Caſe, 5 E.4.4» | 

No continual Claim can avoid adifcent, unleſs it be made 
by him that hath Title to enter, and in whole life the dying 
ſeiſed was, 22 H.6.37. 9 H.4-5.4. 15 E.4.22.4. oF 
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Continusl Claims. 267. 


Seft. 415. fol.251. 4. 


A continual Claim may be made as well, where the lands 
ein the hands of a feotfee &c. by Tirle, as in the hands 
« a Difſeiſor, Abator or Intrudor by wrong. 


Seft. 416. 


Note, that a Forfeiture may be made by the alienation of 
4 particular Tenant, either in pail, or by matter of. Re- 
ord, 

1» In paths, of lands and tenements which lie in Livery, 
where a greater eſtate by livery, then the particular Tenant 
my lawfnlly make, whereby the reverſion or remainder is 


neſted, wide S.581, 609, 610, 61T. 17 EL. Dyer 339. 16 EL. 


Ihe 324- | 

A particular eftate of any thing that lies in grant, cannot 
teforfeited by any grant in fee by Deed ; for chat nothing 
piſſes thereby, bur that which lawfully may paſs, 33 E: 3+ 
Deviſe 21. 15 E.4.9. vide $.608. - 

But if Tenant for life or years of land, the reverſion or 


-temainder being in the King, make a feoffment in fee, this 


ka forfeiture, and yet no reverſion or remainder is diveſted 
mtof che King, and the reaſon is in reſpe@ of the ſolemni- 
yof the feoftment by livery, tending to the Kings diſheri- 


en, 35 H.5.63. Ty, 32 EL. in Informat' de intruſion vers Rs- 
f linſon. Exchequer. 


3, By matter of Record, and that by three manner of 
mes: 4. By Alienation. 2. By Claiming a greater eſtate 
then he oughr- 3. By affirming the reverſion or remainder 


"be ina ſtranger. 


1. By Alienation, and that cither diveſting, as by levying 


lf fa Fine, or ſuffering a Common Recovery of Lands,where- 
by the reverſion or remainder is diveſted ; or not divefting, 


4 by levying of a Fine in fee, of an Advowſon, Rent Com- 
mon, or any other thing that lyeth in the grant: And of 
this Opinion is Litzeton in our Books ; and fo note two di- 
[erſities, 1. Between a grant by Fine (which is of —_— 
an 


2 68 Continual Claim, 
and a grant by Deed in pazze; and yet in this they both agre, 
That the reverſion or remainder in neither caſe is diveſted, 
2. Between a matter of Record, as a Fine, &c. anda Dee 
recorded, as a Deed inrolled, for that workerh no forfeiture, 
beeauſe the Deed is the Original, 15 E.4-9. 

2. By Claim, and that may be m two forts; either Ex 


preſs, as if Tenant for life, will in Court of Record chin } 


fee , Or if leflee for years be ouſted, and he will bringa 
Afﬀze, ut deliberotenements: or Implied, as if in a Writef 
Right brought againſt him, he will take upon him to jou 
the Miſce npon the meer Right, which none but Tenant in 
fee ſimple ought to do. So if lefſee for years do looſe in i 
Precipe, and will bring a Writof Error, for Error inPro- 
ceſs, this is a Forfeiture, 15 E.4.29. 36 H.6.29. 2H.6g, 
4 El. yer. 9 H.5.14- 22 Af. 31. 18 E.3.28. 16 Aſſ.16, 

2- By affirming the reverſion or remainder to be inz 
ſtranger, and that either aQively or paſſively. 

AdQively, by five manner of ways 3 as 

x Tenant for life pray in aid of aſtranger , whereby he 
affirms the reverſion to be in him. 

2. If he Attorn to the grant of a ſtranger 3 and there 
note alſo a diverfiry between an Attornment of Record toa 
ſtranger, andan Attornment in pazh, for an Atrornmentin 
paizs worketh no Forfeiture, | 

3. If a ſtranger bring a Writ of Entry in caſu proviſoand 
ſuppoſe the reverſion to be in him, if the Tenant for life 
confeſs the ation, this is a forfeiture. w; 

4. If Tenant for life plead covinouſly, ts the Giſheriſon 
of him in the reverfion, this is a forfeiture. 

5. If a ftranger bring an a&ion of Waſte agaiuſt leſſee for 
life, and he plead Nul waſte fait, this is a forfeiture, or the 
like, 21 E.3.14.4- 5 E.q-2. 24 H 3. Forf. br. 89, lib.2. f055, 
$6. Bucklers Caſe. 24 £.3.58.1H.n.15 dfſ-3. 

Paffively, as if Tenant for life accept a Fine of a ſtrange! 
Sur conuſans de droit come ceo &c. for hereby he affirmeth d 
Record, the reverſion tobe ina ſtranger, 3 M. Dyer 148. 
Note; that the Right of a particular eſtate may be _— 
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edalſo, and that he that hath but a Right of remainder or 
revecfion, ſhall rake benefit of the forfeitare, as if Tenant 
for life be diffeiſed, and he levy a Fine to the difſeiſor, &c. 
{u252.4. 13 E4.4. | 
if Tenanc for life make a leaſe for life, or a gift in Tail, 
ora Feofftment in fee, upon Condition, and enter for the 


; Condition broken, yer the Forfeiture remainech. So itis of 


Tenant in Tail,apres poſſ#bilir' &c tenant per te Curtefie © c.Te- 
nant for years, Tenant by Statute Merchant &c. 39 eAſ.15. 
43 E.3-. Enter corg. 30.2 His.7. 39 E.3.16.45 E:3o25. 

If Tenant for life in remainder make continual Claim, 
and the Alience of the firſt Tenant for life dye ſeiſed, then 
may he in the remainder for life enter, and the right of en- 
ty, which he gained by his entry, ſhall go rohim in the re- 
minder in fee, in reſped of the privity of the eſtate. And 
ſoitis of him in the reverſion in fee, in like caſe, for he is 
a privy in eſtare. 

if Tenant in Taily the remainder in fee, with garr. have 
Jadgement to recover in value, and dye before execution, 
vithout ifſue, he in remainder ſhall ſue Execution, for he 
hath right thereunto, and is privy in eftate. So if a Scig- 
wory be granted to one by Fine, the grantee for life dyeth, 
hein remainder ſhall have a per que /ervit), for he hath right 
tothe remainder, and is privy in eſtate. 


Set. 417. 
It is not ſufficiently to tell one generally what he ſhould 
' ; bus to dire him how , and in what manner he ſhall 
0 It. - 
Note, that the entry of a man to recontinue his Inheri- 


tance or Freehold, muſt enſue his a&ion for recovery of the 


ſame, Mich. 14. Is El. Rot. 1458. in the Earl of Arundels 
Caſe, lib. f0.25 2b. 

But if a difſeifor had letten ſeverally three acresto three 
perſons for years , there the entry upon of the leffees in 
name of all the three acres, ſhal] recontinue and reveſt all 


the three acres in the difſeiſee, for that the difleiſee _ 
| ave 
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have had one Afze againſt the difſeiſor, becauſe he remaines | 
Tenant of the Freehold for all the three acres, 7 4.18, 12 
E.4.10. 36 H.6-27. 32 Aſſop.1. | 

If Iinfeoff one of one acre of ground upon Condition, 
and at another rime I infeoff the ſame man of another acre | 
in the ſame county upon Condition alſo, 2nd both the Con- 
ditions are broken, an entry into one acre in the name of 
both is not ſufficient, for that I have no right to the land, 
nor aRion to recover the ſame, but a bare Title. Butanen 
try into one part of the land , in the name of all theland 
ſubjeR to one Condition, is good, although the parcels he 
ſeveral, and in ſeveral Towns. And ſonote a diverſity be- 
eween ſeveral rights of entry, and ſeveral Titles of entry, 
by force of a Condition, 11 H.7.25. Dyer 16 El.337. 

Ex noſme de tout &-c. dont il ad Title dentry ; herein a large, 
ſenſe Title of entry is taken for a Right of entry. | 

If Ibringan Afiize of two acres, if I enter into one hang- 
ing the Writ, albeit it ſhall reveſt that onely acre, yer the 
Writ ſhall abate, 5 H.7-7-4 £4.19. 12 E.4-11.4: - 


Sed. 418. 


Nota, A man may make a feoffment of lands in another 
County, and make livery of ſcifin within the view, albeit he 
might peaceably enter and make actual livery, and fo may 
he ſhew the Recognitors in an Afſize the view of lands in 
another County : But a man cannor make an entry into lands 
within the view, where he may enter withour any fear (for 
it is one thing to inveſt, and another to deveſt) 38 E.3. 11, 
38 Aſſ:23: f0.253.4- | 

if livery of ſeifin be made of parcel of the Tenements, 
&c. inone Town, in the name of all &c. All the ſaid Te- 
nements &c. paſs by force of che ſaid livery &c. Arg. a mis 
more ad majus : if it beſo in a Feofiment paſſing a new right, 
a multo fortiors, 1t 1s for the reſtitution of an ancient right, 
as the worthier; and more reſpeRed in Law, which holdeth 
Aﬀicmative. ide S.438. 


SA, 
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Seft. 419. | 

Fear of Impriſonment ſufficeth ro avoid a Bond or a Deed, 
ir the Law hath a ſpecial regard to the ſafety and liberty of 
1nan. Bur note a diverſity between a Claim or an Entry 
nt Land, and the Avoidance of an a@ or deed for fear of 
ttery, 4 E-4-17. 11 H.4.6. 8 4f.25. vide S 434+-10.2. cap. 
ly, 13 H.4+ Dures 20. | 

[faman hath Title to enter into any Lands or Tenements, 
the dares not enter 8c. for doubt of maiming &c. if he 
neth, and approach as near to the Tenements as he dare 
Ikrſach doubr, and by word claim the lands to be his 3 this 
atry in Law is as forcible in Law, as an entry in Deed ; and 
yon ſuch an entry in Law an Afſize doth lie,as well as upon 
nentry in Deed, and ſuch an entry in Law ſhall avoid a 
'Iarranty, &c. vide $.378, 11 H.6.51. | 

But note a diverfity here, between an entry in Law and an 
ntry in Deed 3 for that a Continual Claim of. the difſeiſee 
ngan entry in Law, ſhall veſt che pofieſſion and ſeifin in 
lim for his advantage, bur not for his diſadvantage 3 And 
lerefore if the difleiſee bring an Afſize, and hanging the Aſ- 
te he make Continual Claim, this ſhall not abate the Aſ- 
ſte, but he ſhall recover damages from the beginning : bur 
Wherwiſe it is of an entry in Deed. YideS.44z., Pl. Com. 
Parſon of Honylanes Caſe. 
Arg, ab autor” eſt fortifſimun in lege. 38 Aſſ.p.23. 


Sed. 421, 422, 


Where a Continual Claim ſhall deveſt an eſtate, in any 0- 
ler perſon, in any lands or tenements,there he that makerh 
teClaim ought to enter into the land, or ſome part theie- 
lf: Bur where the Claim is to bring him that maketh it into 
ul poſſeſſion, there a Claim within the view ſufficeth 3 as 
Mon adiſcents the heir having the Freehold in Law, may 
- Jim land within the view to bring himſelf into aftual pol- 
thion ; and in that ſenſe is the opinion of Hull, and the 
ure to be intended, 9 H.4-5, &c. Bur yet the entry in- 
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272 © Continual (laim. 
co fome parcel in the name of the reſidue 1s the ſureſt yy 
wide $.177+ % 11 8.6. (accord with Littleton) 51. 

At the Common Law upon a fine or finall judgementy, 
ven in a writ of ripht, the party grieved had a yeare fo 
day ro make his claime. So the wife or heire hath ayayf: bs 
and a day to bringan appeale of death, &c. Afrer j * 
menr given in a reall a&tion, the plaintifle within the yep”? 7 
aud day may have a habere fac. ſeiſenam, and in an ation}; 
debt, &c. a ({apias, fieri fac. or a Levart facias. b 

A proteRion ſhall be allowed but for a year and ady 
and no longer, and in many other cafes. Yid. $.385.426.4 "0 
B.4-36-9.E.3-37- Pl.356,35 7-367. Brit fo.45.b. ; nefftt 


Seft. 423, 424- 425. ſ*imp 


Il covient a luy que fift claime, 8&c. de faire un cl. den Thed 
cheſc' an & jour prochein apres cheſc' claime fair duranthy fr 
vie ſon adverſaric, 8& donques a quecungue remps que wp... - 
Adverſary mor. Seiſece ſon entry neſer. to]l per nul niet ay 
cent, Brit.jo 209-Dy.l 7.Eli7.345- _ -f 

Si diffeifor mor. Sciſee dein l'an $& jour , &c. per queſt, 
renements diſcend a fon heire , en ce cafe 1'enter le diſſe Wil po 
c 


E toll car lan & ie jour que aidroirle lefſec en riel caſe, Wh 1.- 
ſcrre pris de temps de ritledent. a lny accrue , mes tauting, 


ment de! rempsde claime per luy fait en le maner avanth.W.. 


pur celt cauſe il ſerre bone pur rtiel. difleifee pur faire?” 
claime en auxi breve temps que-il puiſloir apres le diſſe, . 
&c, 4 
This in caſe of a diffeifor is now holpen by the'Starntealſ 
35.H.8-64.33. For if the difſeiſor dye ſeiſed within five yell 
afcer thediffeiſin , though rhere be no cont. claimemade;t,.__ - 
ſhall nor take away the entry of the difſeiſee , bur after... 
five yeares there muſt be ſuch continuall claime as was atlÞh, .: 
Common Law : Bur that Sracure excended nor to any reg. 
fee or donee of the diſſeiſor immediate or mediate; bit... 
remaine ſtill at the Common Law. VixS.38 5-422, 


Continuall Claime. 273 
Set. 428, 429. 
MY Trw ficome 2 dit en les caſes miſes, lou howe ad title dent. pur 
ſe dun diſſeifons 8c. mes Ia ley & , lou bome ad droit dentr. par 
Baſe de afc* aute ti2le, &c. Here is implyed abators or intru- 
Jr, and not only their difſeiflors, but the Feoffees or do- 
th. of difleifſors,abators, er intruders, or any other ſo long 
Izthe entry is conge and here title is taken in his large ſenſe 
vinclude a right. Y.Se#.650, and 659. : | 

$i renant in taile immediate puis tiel claime continua ſon 
MIupation en les renements ceo © un difleiſin, 8c. a celuy 
Jnefit tiel claime, 8& fic par conſeque le tenant adonques ad 
Ike (mple- 
Se. 439, 431. 


iy The difſeiſee ſhall have an aRion of treſpaſſe againſt the 
"Iſeiffor, and recover his dammages for the firſt entry with- 
Inrzny regrefſe, bur afrer regrefſe he may have an ation of 
Fitepafſe with a continuando, and recover as well for all the 
tence occupation as for the firſt entry 3 and note that Litzle= 
W8doth here include coſts within dammages. 
$0 il poit aver un breve ſur leſtat. 5 R.2.ca.7.Suppoſant par 
Jmberve que ſon adverſary avoit entry en les terres,&c.celuy 
ſefiſt le claime, 8c. & par tiel aRion 11 recover ſes dam- 
Japes,&c, i, e. that he ſhall recover dammages for the firſt 
ious entry, but not for the meane profits , though hee 
Jtuea regrefſe. 37.H.6.35.2 E.q.18.21.E.4.5. 74+ 38. Aſſ.9. 
WE 3.20.10.H. 7.29. Keilwey 1. b. And here note that alſo 
ſtall recover his coſts of ſuit.2 E.4- 24 b. 9.E. 4. 4-b.16. 
$7.6.4, Fo.257.4.” One or more may commit a force,three 
Jimore may commir an unlawfull affembly, rior or rout. A 
Jlicade is not reſtrained to a certaine number, but left to 
iediſcrerion of rhe Judges. A writ of forcible entry is 
Wunded upon the Srature of 8 H. 6.ca.9. and lyeth where 
meentreth with force , or where he enters peaceably and 
Jraneth .ir with force, or where he enters by force , and 
ſuneth ir by force 3 and in this ation withour any I 
| c 
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the plaintifte ſhall recover treble dammages, as well for th” p 
meane occupation, as the firſt entry by force of the Status; 6 
and he ſhall recover treble coſts ajſo. 3 E 4.19.24. F, Na Tm 
248. &C.,11 E.4.11.b-6-H.7.12. 23 H.6.57. = Ta 
If three or foure goe to make a forcible entry, als ry 
one alone uſe the violence, all are guilty of force, 1 "o 
H. 7.12. | " "54 
| Note that there is a force implyed. in Law, as every 76 wth 
ſpate, & Reſcous et difle;ſen implyerh a force, and is vicud 
ms, and there isan aevall force, as with weapons, numberdf gu 
perſons, &c. and when an entry is made with (ach adtullfh, T 
force, an aQtion doth lie upon the ſaid Statute. Vide Sly the 
240.34-H.6.20. - ſlings. 
Seft. 433- | = 
| advert 
| Nuiper alium facit per ſeripſum facere videture Jadan 
If an Infantor any man of full age hare any right of eatnÞ gy; : 
into any - lands; any ftranger to the uſe of the infant, flkaſt « 
may enter into the lands, and this Reg. ſhall veſt the ladiſknd hi 
im them without any commandmet precedent or agreemeit* 
ſubſequent. But ifa difleiſor levy a fine with proclamatimſ,  ' ' 
according to the Statute, an ftrang-r without a CommaidÞ'$; tj, 
ment, &c. within the five yeers cannot enter in the namely cp 
the difleiſee toavoid the fine; and that reſolution was grow} Out! 
ded upon the conſtruQion of the Statute of 4 H. 7. ca. Utror, 
But an affent ſubſequent within the five years ſhould belwſgie; 
ficient, omnis enim ratibabitio. &c. 7 E. 3- 69. 11+ Aﬀ.p.11,9utt 
Aſſ.p.18.10.H 7.12.4, 31.H.8. entry congue et faux recovery Wilhhcelh 
lib.g.fo.106 a. L. Audeltyes caſe-45,E.3. Keleaſe 28. and Brevid 
589.20.E.3.62, pat Thorp. | 


Sef. 4c 4+ 


Reg. it is true that where a man doth leffe rhan the colyyt 
mandment or authority commirred unto him,there the ad; 
void z and where a man doth that which he is authorizedp 
doc and more, there it is good for that which is Warranteay” 


j 


7” Continusll Claimee —_—_ 
Td void for the reſt. © Jmpotentia autem excuſat legem. 11 H.4. 
a1. f4ſ-24 26.Aſſ.39.#.5.419.46E. 3. petition 18,33.H.6-8. 
Mile non perwriteze alrguod inconventens. 
> Albeit the Recluſe or Anchorite be ſhut up himſelfe, &c. 
hero avoid a difcent, he muſt command one to wake claime, 
Und ſuch a recluſe ſhall alwayes appeare by Atturney in ſuch 
Maſs, where others muſt appeare in proper perſon. 43 E.3. 
Pd. 39.24 | 
ot Seft. 436. 
dF Quart borze oft in priſon & eſt diſſeiſe, & le diſſeiſor mor ſeign 
alto, The difſciſee ſhall not, be bound in this cafe , for thar 
Wthe intendment of Law he is kept withour intelligence of 
{tings abroad, and alſo that he hath nor liberty to goe at 
Jlge ro. make entry or claime, or ſeek counlell 3 and fo note 
verſiry between a Recluſe, who might have iatelligence, 
gudaman in priſon. P/.Com.360. Stowels cale. 
NF But if he be difſeiſed when he is at large, and the diſcent 
Maſt during the time of his impriſonment, this diſcent ſhall 
od him. 9 FL.7.24. Vide lib-f0.259.4. 
” = Seft.437. : 
WF $ Hel que eft en priſon ſoit utlage en aftion de debt, ou trepaſſe, 
e fyer appeale de Robbery, ul rever{a trel utlage, per breve de errors 
WF Ootlawries may be reverſed, cither by plea 3 or by writ of 
WEtror. . By plea when the defendant commeth in upon the 
WEI uilegats. &'c he may by plea reverſe the fame for 
PIlttters apparant , as in reſpett of a /upcr/edeas omiſſion of 
Witeceſſe, variance, or other matter appaient in the Record, 
dye in theſe caſes ſome hold, that in another termethe 
Jendant js driven to his writ of error. 2 E, 4+ 1. 4 E.4-10» 
bE4-73.11.H,7.5.-21,H.6-50+ 9. H. 4; 3.3.fl.Dy.192. 2 Et. 
116,37.H.6.19. | 
4 Barfor any matters in fa, as death, impriſoament,ſervice 
ai Wthe Ring, &c. he is driven to his writ of error, unlefle it 
"X18 caſe of felony, and there in favorem: vite, he may plead 
f 1 Butalbeic impriſoment be a good cauſe to reverſe an 
7 | KR - outlawry, 
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ontlawry, yet it muſt be by procefle of Law in ?nvitum, of 

nor by conſent or covin, for ſuch impriſonment ſhall nor [ih 

void the outlawry, becauſe upon rhe matter it is his ownag” 

8.4.4.7.21.H.9.13-39.H.6.1,5,H.9.1.1. E.4. 3.27 .H 8.2407 

Aſſ p-17.V.S. 439. « 
Sea. 438. 


Auxi fi un recovery ſoit per default vers tiel que eft enprijyn®s 
avoidamle judgemen! per breve de error » &c. For he ſhall lgsi! 
no writ of difcent, becavſe the ſummons was according bf 
law by fummoners and veiors. and the land raken inowl! 
Kings hand by the Pernor Fleta. 1, 6.ca.67. & 24. Wop 
4 E-2. diſcent 51, | W- bj 

Defalta, is legally raken for non apparance in Court, 

There by divers cauſes allowed by law for faving a malt! 
default,t. By impriſonment. 2. Per inundationem aqunage# 
3. Per tempeſtatem. 4. Per pontem fra&tum» $M 
navigium ſubſtratum per fraudem petentis, non'enimualſ® 
quis ſe periculis & infortuniis gratis exponere, vel ſubjaeng}- 
6. Per minorem xtatem. 7. Per defenfionem ſummoninas 
per legem.8.per mortem Atcornati fi tenens in temoprelgdm 
novit. 9. Si perens effionatus fit. to. Si pplacitom Wn 
ratur line die, 1 1.per breve de warr. Diez, 3 H. 6. 46-3, 
6.12.H.4.13+5.H.7.3. F.N.B.17.4 H.5.challeng 153.8140 
defendant 4.5. + = 

Legally records are reſtrained to the Ro!ls of ſuch onfſ® 
are Courts of Record, and not the Rolls of inferior , na 
any other Courrs which proceed not ſecundum lege C68 


ſuetudinem Angl Pl.79.b-.7 and 3.61.Dp.242- 197 E:3-þ ; 
H.4.26.b.21.H.6.34 error B/.73, 7. H.7.4.19.Af, 14418 
Rawlins caſe Þrit.cap-27.1+ 6. fo. 11. Tentlemans caſe ant. 


45 lib.7.f 30. 8 fo 60.b. and 67.4.7, 260.4. þ 
During the tearme wherein any judiciall - a&is dow 
Record remaineth in the breaft of the Judges of the GU" 
and in their remembrance, and therefore the rol{ is ale 
during that terme, as the Judges ſhall dire, butwheo 
terme 1s paſt,then the Record is in the Roll,admits no Wy 
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FS, averment or proofe to the contrary,7 H.6.28.19.H-6,9. 
Miiche Teoant or defendant be in priſon, he ſhal! upon 
a gon by order of the Court be brought to the barre, and 
"Mer anſwer according ro Law , or elſe the ſame being ke- 
"*Mded,the law ſhall proceed againſt him,and he ſhall take no 
Surge of his impriſonment, 18, El,Dy.35 3.3m. Dy. 129. 
4 D Eoenis Batkleyes caſe, 16.H. 7.11, b. 22. H.8.Rec:rd 
« $65.39.H.6.4.3 El.Dy.187+ {b.6.fo.15 .Edens caſe. 

faman in priſon hall not be bound by a recovery by de- 
eijfor want Of anſwer in Court of Record in areall ation, 
5 matrer of record. 2 multo fort. a diſcent in the Coun- 

Mvbich is a matter of deed, ſhall not for want of claime 
3 him that 15 in prifon» Quod in minori valet, valcbic in 
"ti, & quod jn majori non valet , nec valebit ia minori, 
4.18 8.H.6.16.0-3.418. 
glnan in priſon by procefſe of Law to be kept in ſa/va & 
\Wabedia: but yety Carcer ad borines cuſtodiendos , non ad 
ds dari debet. 
vy Sei. 439. 

man be ppon the Sea of England, he is within the 

one of Englaxd,8:c, And yet alrum mare is out of the 
; tion of the Common Law,and within the juriſdi&ion 
le Lord Admirall, 6 R-2.proteRiion 46.V. S. 198. 440. 


nd note, Li:tleton ſaith not , beyond the Sea, orexlra 4: 
no@for a man revera may be 7nf/a 4.marid » and yer out of 
$rane of England. 

101 -aq Maria, or exira, is taken by conſtruQion to be 
4p fie realme of Exg/and» or dominions of the ſame. 
inuall claime 13. 4.E.3 46. : 
"Jinan be one of rhe realme, and a recovery is had a- 
fitin in a pregipe by defaulc , it ſeemerh that he ſhall 
Cagdh8id the recovery, for by that meanes, a man might be 
Wh delayed of his freehold and inheritance, whereof the 
gguth fo ſpeciall regard 3 and few or none goe over, but 


aber of their own free will , or by ſuit, for what cauſe 
in| R 2 ſoever, 


297 Continuall Elaime, 
ſoever, and he i3 not in that caſe without his ordinary 
dy, either by his writ of higher nature , -or by a quodeid 
ceat. Burt outlawry ina perſonall ation ſhall be avoide 
that caſe, quia de minimis non curat lex, and otherwiſe 
ſhould be without remedy, V.$.437. and note the diva 
between that caſe of the impriſonmenr,and this of beingilu 
yond Sea, F9.260 b. nota,&c. St 


o 


Set. 449, | a 


Excuſatur quis quod clameum non oppoſuerir, ut ſnothe 
rempore litigii fuit ultra mare quacunque accaſjone, Well a 
& conſtans opinio, Bractl.5.f.43 6. and 163.Brit fo,21.2161 
N.8.c-18.5 and 6E.6.Ca.11. Fe 01 

By certificate a thing done beyond Sea may be tryed by t! 
B.196.29 Aſ-11.l 7.f. 26,27. Caluins caſe. ' Stat.25 K. qiſic 
proditionibus doth declare, thar it is creaſon by the commſn ro 
Law to adhere to the enemies of the-King within the realjuan 
or without, if he be thereof proveablemeat* atraint ofniyeext 
fai.and that he ſhall forfeit all his Jands, 8&c. Certainenlſ|igen 
that for neceffiry ſake the adherence without the ralſÞ34 | 
muſt be alleadged in ſome place within Englavd ; and twp, c 
evidence they ſhall find any adherency-ont of there nt 
they ſhall find the delinquent guilty, s' R-2:7rzall 54. 48 
8. ca. 2. fo; 261. b, * Dyer.360. contre * When part fury af 
ad, eſpecially the originall is done in Engfand, and Allo i 
our of the rea}me, that part that is to be 'performed oliſtlo n 
the reÞIme, it iffue he raken thereupon, *ſhall be triedium dc 
by welve men, and thoſe twelve ſhall-come ont ofthepſſs 9: 


whece the wrirtis brought; for exarnple itwas- conven ord. 
by Tndenture by charter party, that a ſhipſhould Saleljayers 
Blackney haven in Norf.to Muttrel in'Spaize, and there ellgit4. $ 
by cercaine dayet, 48 E.3.3.11 H.9.16.tR.34- 1 


If an a4jon of <ovenant- brought apon- this Cilia, an 
party the indenture was alleaged ro be made at Theta Fins 
N-rfolk, and upon pleading the iftue was joyned; vid ten 
the ſaid ſhip remained/at "Muttrel 8c. and ir was adjudat up 
That this iſſue ſhould be tryed ar Therford where the 8Þ4.H.7 
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þ brought, becauſe there the Contra@ took his Original 
del, F- 28 E/. Conſtant. & Hughin. Ban. R. 1.6. f0.47. Dow- 
riſe (Caſe. 
irafd;4n Obligation made beyond the Seas, may be ſued here 
inp@ſarlard in what place the Plaintiff will. 2 E 2. Oblig.15. 
Fhetber Bourdeaux in France be in I/imgton or no, is not 
Srerfable, Vide U. fo.261,b. 
If a man be diffeiſed beiore he go over Sea, or cometh 
no the Realm again before the diſcenrt, the diſcent ſhall 
fe away his entry. 


164 

Sea. 441. | 
dF By the Statute of 4 H.g.cap.24. five years after Procla- 
 pFpions made upon the Fine, are given to him that right 


wh eo make his claim , or purſae his ation , where che 
algmmon Law gave him bart a year and a day; but this Sta- 
weextends onely to Fines, and nor tro Non claim upon a 
jefigement ina Wrir of Right : and therefore the Statute 
W834 E-3.16. which oufteth Non-claim, onely to Fines le- 
mated, extendeth not to a Judgement in a Writ of Righc to 
Iaſi «& and therefore the Common Law in that caſc re- 
Wineth &c- 23%, thatclaim muſt be male within a year and 
after Judgement. 
dp Alſo if a Fine be levied withont Proclamations, or with- 
aaelo many as the Law requireth, then the Statnte of Non- 
ndoth extend to ſuch a Fine, /.3. f0.44,9'c- Caſe del fines, 
eſo 95. Shelleys Cale- 7.2. f.93. Binghams Caſe, 1.3. f.100. 
nedjords Caſe, 1,5. fe139,9c. Beaumonds Cale, 1.10. f.49.b. 
Wayots Caſe, & 99.4. l.g.f.10g. Margaret Podgers Cale, |.5. 
ei24. Saffins Caſe, 1.19.95. Seymors Caſe, 1-8.f:7 2. Greysleys 
Ie, l11.f.65.71098. PI. Com. Smith and Stapl. Cafe, Stows 
ae, and Howels Caſe. Braft.q3y. Brit,216. ſ0.46 24 
joy Fins finer litibus imponit. 
Ie$4 feme covert 3 alſo they in reverſion or remainder expe- 
Wat upon any eſtate of Freehold, are holpen by the Scacute 
48.7. vide tb. fo.262,b. 
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Seft. 442. Creſc 


Ina Writ of entry ſur diſſeifin againſt one,ſuppoſiagtd 
he had not entry bur by I.S. who diffeiſed him, the Tem" 
ſaid that I. S. dyed feifed, and the land deſcended to hin 
prayed his age the Plaintiff counterpleaded his age, 
that he arraigned an Aflize againſt S. who dyed hanging 
Affize and he was oufted of his age, for that che bringing 
the Afſize amounted to a Claim, 24 E-3.25. 9 Ez. A 
141. | 
wh Tenant in Dower alien in fee with Warranty, and 
heir inthe reverſion bring a Writ of entry in Ca'u proviſok 
and hanging the plea the Tenant dyeth,the heir ſhall nol 
rebutted or barced by this Wacranty, for that the Precied” 
amount to a continual Claim, 3 E 3. Garr.62, Fletal.6,c8f) £: 
Brait.l.5. fo 436. F0.263.4. Notd CC. | 

If the goods of a Villain (before any ſeiſare &c.) be 
ſtrained, the Lord may have a Replevin, and the very bilifhj 
ing of the Writ doth amount to a claim of the goody Wiki 
veſterh the property in the Lord, 33 E.3. Rept. 43: 42 Mhly, © 
18.b. g H.6.25.Nemo dcbet rem ſuan fine fatto , aut deſtnunif Rent 
ante e. 4, 


W 
0s al 


- 


Seft. 443- $6,441 


If an uſurpation be had co a Church in time of vacati 
this ſhall not prejudice the Succeflor to put him ont of pl "Expre 
ſef{ton, but that ar the next avoidance he ſhall preſerit, 
B. 34 MeW.2. c 5. imp excuſ. &c. 

When there is no Dean or Mayor , the Chapter or Co 
monalty in that caſe cannot make claim, becauſe they i 
neither ability nor capacity to take or to ſue any aRion- Miki 
during the vacation of the Abathy of D. 3f a leaſe for yh 
a gifc in Tail de made, the remainder ro the Abbot ory. ® » 
and his Succeſſors , this remainder is good , if there i, 
Abbot made during the particular eſtate, 2 He7:13: 40M the 
26. 34 E-3. Gan 29, Qu. de dubis Fc. 
inter cundia leges, & percundtabere difigs. Hor. 


of 
Fa B 
Mi 
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As, Collatio peperit artes, ſo Collatio perficit artes. 
Creſcenze ſcrentia, creſcunt funul & dubitat tones. | 
Auatias Philoſathorum, Medicorum & Pactarii ſint in cauſis 
Arndt © tenende, fo.2 64.4. 


Cray. VIII. 


| of Releaſes, 
Set. 444+ 


4J Eleaſes are of two ſorts, w3F. a Releaſe of all the right 
"FN. which a man hath either in lands and tenements, or in 
"Wiods and chattels. Or there is a Releaſe of aRions real, of 
Fin kands or tenements 3 or perſonal, of or in goods or 
Wittels ; or mixt, partly in the realty, partly in che perſo- 
py, vide S492. _ 
IF Ken. Relax. & quiet. clamraſſe, are proper words of Res» 
is, and be much of one effeR ; beſides there is Renunc:- 
Pdquierare, and there be many other words of Releaſe,as 
the leſſor grants tothe leſſee for life, that he ſhall be diſ- 
Jurged of the rent, wide S.532- 
© Expreſs Releaſes muſt of neceſsity be by Deed. Releaſes 
Play are ſometime by Dced, and fometime without Deed. 
if the Lord diffeiſe the Tenant, and make a Feoftment in 
Fly Decd or withour Deed. this is a Releaſe of the Serg- 
ty. And fo it is if the difſeiſee difſeiſe the heir of the diſ- 
Wirand make a Feoffment &c. this is a Releaſe in Law of 
Fright. And the ſame Law it is of a right inaGtion, 27 H. 
<. vſe. 34 H.6.44. Attaint. 3 E.3-38. 21 E.4.21. Pl.Com. 


2- re, 
T the the Obligee make the Obligor his executor, this is 


Rleaſe in Law of the aions but the duty remains, for 
R 4 ; the 
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the which the executor may retain ſo much goods &c. 8 El ir 
3, 21 E.4.2. | OT 
If the feme Qbligee take the OQbligor to husband, thizyſþ... 
a Releaſe in Law. Soir is, if there be two femes Obligeal, 
and the one take the debtor to husband, 11 H.7.4. 2o8q\lÞ..: 
29. 8 £.4+3- _ 7 

If an Infant make the debtor his executor, this isa poalf,.. 
Releaſein Law of theation. Bur if a feme executrix tak; 
the debtor to hushand , this is no Releaſe in Law, for thafh 
thould bea wrong to the dead, and in Law worka Dru y 
wit, which an a& in Law ſhall never work, M. 30 &318þ,; 
adjudged. | 

Note a diverſity berween a Releaſe in Deed, and a Rela " 
in Law: for if the heir of thedifſeifor make a leaſe forli|, y, 
his right is gone for ever. But if the diſſciſee dothdifleighyy 
the heir of the difſeifor , and make a leaſe for life, bythillk, 
Releaſe in Law the right is releaſed,bur during the life ofthe. 
letice; 'for a Relcaſe in Law ſhall he expounded more ihe, 
yorably, according to the intent of the parries, then akeſva 
leaſe in Deed, whichis the a& of the party , and ſhall Wj., 
= moft ſtrongly againſt himſelf, 30 E:3.24. 32 E4 _ 
A4C- 102. 

Jus, includeth not onely a right , bur alſo any Title afy4 
Cla w, either by force of a Condition Mortmaia &c. fortlfygy 
which 'no aQion is given by Law, but onely an entry: [he 


Scat. 446. fol.265.4. Ide! 


(Ly 
Nul doit poſſa per 1a releaſe , forſque le droit que le releſuru 
al temps del releaſe fait. Fhen 

Nore, aman may have a prefent right, though it takedhje, 
tec in pofleſsion bur iz futuro : As he that hath a rightWhin 
a reverfion'or remainder; and ſuch a right he that hath ito 
preſently releaſe, Brit. fo.101. b 

The Baron makes a leaſe for life and dyeth, the Relel id 
made by the w.fe of her Dower co him in reverfion is g000 Der 
albeic ſhe hath no' cai:ie of ation againſt him in preſlſthe 
16 E. 33 Bar-245, Hoes Cale, 5. part. fo.70,71. lhe 
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E4] if there be Grandfather, Father, and Son, and the Son 
+ Lifiſe the Grandfather and make a Feoftment in fee, the 
his ecandfather dyerh, the Farher againſt his own Feoftmenr 
Beegfill not enter, bur if | he dye his Son ſhall enter. And fo 
Bate a diverſity between a Releaſe, a Feoffment, and a War- 
at: A Releaſe in that caſe is void; a Feoftment is good 
PuBinſt the Feoffor, bur not againſt his heir; a Warrant is 
Bod both againſt himſelf and his heirs, 39 4.6.43. 21 E.4. 
Wl. g H.7.1-6. 2 E.3.38, 11.4 33. 

with Note three diverfitics, 1. Between a Power, and an Au- 
I Sltority, ora Right, 2. Between Powers and Authorities 
Itenſelves. 3. Between a Right and a Poſlibility, 43 E.3- 
eieueyo 42 E.3.24. per Finchden. 17 E-3.67. 

FIRE As to the 1. 1f a man by his Will deviſeth , that hls exe- 
wo” tors ſhall ſell his land, and dyeth, if the executors re- 
yu 


pe all cheir righr and title to the heir, this is void, for 
Mitey have bur onely a bare Authority. And fo ir is if cefly 
Hizey had deviſed , thar his Feoffees ſhould have ſold the 


re i 
and; albeit chey had made a Feoffment- over , yet might 
iheſell the Uſe, tor their Authority in that caſe ir not given 
my by the livery, 15s H.7.11. | 
Asto the ſecond, there is a diverſity between ſuch Powers 
Mad Authorities as are onely to the ufe of a ſtranger , and 
Itching for the benefit of him that made the Releaſe (as in 

tecaſe before) and a Power or Authority which reſpe&eth 
Flite benefit of the Releaſor, as in theſe uſnal powers of re- 
wation,when the Feoftor &c. hath a power to alter,change, 
oitermine or revoke the uſes (being intended for his benefit) 
Jemay releaſe, and where the eſtates before were defeaſi- 
ake Wie, he may by his releaſe make them abſolute, and ſeclude 
ightuimſelf from any alteration or revocation, /.I. Albaxies caſe, 
KIToH 6.4, 

Asto the third , before Judgement the Plaintiff in an 

Reed dion of debt releaſerh to the Bail in the Kings Bench all 
$008 Demands, and after Judgement is given, this ſhall not barre 
meſa the Plaintiff ro have execution againſt the Bail, becauſe at 
[time of the releaſe he had bur a meer poſſibility , 
neither 


Fi 
; 


3k, 


tle 
or tl 


234 Of Releaſes. | 


neither 7u in re, nor Jus ad rem, but the duty is tocoy 
mence after upon a contingent, and therefore could not x 
releaſed preſently. 3; 
So if the Conuſee of a Stature &c. releaſe to the Cong 
all his righr in the land, yet afrerwards he may fue exec 
tion, for he hath noright ia the land till Fxecation , by 
onely a poſlibility, 25 Aſp 7+ 27 E-3. Exfcut, 130. P, 709 
El. Rot. 521: Boreugh and Grey. | os 


Ex Releaſes de tout !e droit que home ad ex cert” terres, Ot: bi 
covient 4 teluy aqui te releaſe oft fait en ac” caſe, queil all hold 
franktenement en les terres en fait, 04; en t'y al temps dereleaſe fas; n 
&c. This muſt be intended of a bare right, and notdfa}" 
releaſe of right, whercby any eſtate paffeth as to a lefſeeſr - 
years, 49 E.3.28. | © 

Alſo it muſt be intended of a right of Freehold atthe 7 
* leaſt, and not toa right to any term fot years, or Ghai; » 
real; as if leſlee tor years be ouſted, and he in the reverig po 
diffeiſed, and the difie:for maketh a leaſe for years, thei wiſh 

wh 


, 


_ may releaſe unto him , all which is implyed int 
rit, &c. 
Alſo in fome caſe a Releaſe of a right made to one thi a 
hath neither Freehold in Deed nor in Law, is good astli whit 
Demandant may releaſe to the Vouchee, and yer the Vap bby 
chee hath nothing in the Land, for that when the Vouchx \ 
enters into the Warranty, he becomes Tenant to the Iv Ji 
mandant, and and may render the land ro him in reſpea tar 
the privity z butan eſtranger cannot releaſe to the Vouche TY 
becauſe 77 rei veritate he is not Tenant of the Land, 7 E-4ulþ 
20H.6.29+ 5 H. 7.41. 18 B-3. 12. 8 H4.y- vide Sefi.4f0p c 


I. 

And fo it is if the Tenant alien hanging the Precipe, U 

Releaſe of the Demandant to the Tenant to the Preciyt, contin 

good, pond yer he hath nothing in the land, 10 B. þ1þÞ5., 
12:Aſ].p.41. ; 

In time of vacation an Annuity that the parſon wA inf 
1 


/ 
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Os , may be releaſed to the Patron inreſpe of the privity, 
g. P a releaſe to the Ordinary onely ſeemerh not good , be- 

Iaoſe the Annuity is Temporal , 8 E.3.81, 46 E.3.6.b. 
"1118.7.41- 


If a difleifor make a leaſe for life, the diſſeiſee may releaſe 
I phim, for ro fuch a releaſe of a bare righr there needs no 
Miity. Bur if the difſeiſor make a leaſe for years, the diſ- 
le cannot releafe to him, becauſe he hath no eſtate of free- 
hold. And yet in ſome caſe a right of Freehold ſhall drown 
4 na Chatcel, as if a feme hath a righc of Dower, ſhe may 
f Ineaſe to the Guardian in GChivalry, and her right of Free- 
wh told ſhall drown, becauſe the Writ of Dower doth lie a- 
-Iginſt him , and the heir ſhall rake advantage by ir. And 
fs That by a Maxime, a right of entry or a c1ole in aQi- 
=*Imcannot be granted or transferred toa ſtranger. Adirr. 
. 2, $.17. 

te "; a man be difſeiſed of an acre of land, the diſleiſee hath 
ih yoprietaris, the diffeiſor hath js poſſeffsonk ; and if the 
: Wiſe releaſe to the difleiſor , he hath jus proprietatly, &* 
th Weſtonks, & Reg. 

When a naked right to land is releaſed to one that hath 
el Pſefponths, and the other by a mean Titlerecover the land 
\ | ilom him, the right of pofſeſſion ſhall draw the naked righr 
—{thit. For example ;, if the heir of the difſeiſor being 
«I by diſcent, A. doth difſeiſe him, the diffeiſee releaſe to A. 
{3 hath A. the meer right to the land 3 bur if the heir of 
© tiedifeiſor enter into the land, and regain the poſſeſſion, 
" ey draw with it the meer right, &c. Br. {-2. f.3u. Britt, 
% 90,12T. 
$ Butif che Donee in Tail diſcontinnein fee, now is the re- 

Kfion of the Donor turned to a naked right 3 if the Donor 

1 Reaſe to the diſcontinuee, and dye, and the iflue in Tail 
| over the lagd &c. he ſhall leave the reverſion in the diſ- 
mitingee, for the ifſne in Tail can recover but the eſtate 
Talonely, and the Donor cannot have it againſt his releaſe; 
aif the difſeiſee enter upon the heir of the difſeiſor, and 
beoff A.in fee,& the heir of the diſſeifor recover the _— 
te 

3 
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eſtate, that ſhall draw with it the meer right, and leaye ws | j 


thing in the Feoftce. 

Another diverſity is obſervable, when the naked right 
precedent before the acquiſition of the defeaſible eſtate, fo 
there the re-continnance of the defeaſible eſtate ſhall no 


draw with it the preceding right. As if the diffeiſee difſeie 


the heir of the difleiſor, albeit the heir recover the lands 
gainſt the difſeiſce, yet ſhall he leave the preceding rightiy 


the diffeiſee. So if a woman that hathright of Dowerdi } 


ſeiſe the heir,and he recover the land againſt her, yer ſhallke 
leave the right of Dower in her, 5 4ſ-1.10 4.16.50 E.zq, 
3o Aſſ.5. 11 E. 3+» Entry 56. To 
Another diverſity iz to be noted, wnen the meer right x 
ſubſequent, and tranſlated by a& in Law, there albeit the 
poſſeſsion be recontinued, yer thar ſhall not draw the nakel 
rightwithit; as if the heir of the diffeiſor be diſleiſed, anl 
the difſeiſor infeoff the heir apparant of the diffeiſee, bei 
of full age, and then the diffcilee dieth, and the naked: 
deſcends to him and the heir of the diffeifor recover 
land againſt him , yer doth he leave the naked rightin the 
heir of the diffeiſee. p 
So if the diſcontinuee of Tenant in Tail infeoff theilke 
in Tail of full age, and then the diſcontinuee recover &, 


yet he leaycth the naked right in the ifſue, 12 4/741. 27 £4 j 


84-488. 23 H.8, Reftore al aflion Br. 5. vide $.47 3,4154, 
487. f 

But if the heir of the difſeiſor be difſciſed, and the db 
ſciſee releaſe to the difſeiſor upon Condition, if the Conde 
tion be broken, it ſhall reveſt the naked righr. And ſoiftit 
difleiſee had entred upon the heir of the diffeiſor,and made! 
Feoftment in fee upon Condition, if he enter for the Cov 
divion broken, and the heir of the dilleiſor enter upon hin 
the naked right ſhould be lefr in the diffeiſge. But if the 
heir of the diffeifor had entred before the G_ndition bro 


ken, then the right of- the difſeiſee had been gone for et) 
38 E+ 3e16, 9 H.7.24. 
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Seft. 448. 


T Naturall ſeifin is the freehold in deed , and the civill te 


freehold in Law Brat. { 4. f. 206. 236.Brit. fe 83, b.Vide S. 
bo. : 

Ifa man levy a fine toa man Sur Com. &c. (078. ceo, 8c.or 
afine $# conuſee de drgit tantum theſe be feoffments of record; 
amd the Conuſee hatha freehold in Law in him before he 
atreth. 42 E. 2.20.10.H.6:14.17.E.3.78.2-K.3-33. 

- Upon an exchange the parties have neither trechold in 
Deed nor in Law, before they enter, ſo upen a Petition the 
freehold is not removed nntill an entry, 11 He 4. 61. 21; 
R.7, 12. 

If Tenant for Lfe by the agreement of him in the reverſi- 
omfourrender unto kim ; he inreverfion hath a freehold in 


law in him, before he enter. 32 E.. 3. Bar. 262: 4T, Aſſe2.13, 


H, 4 Sur T1 O, 

- Upon a livery within view, no freehold is veſted before an 
[5 131 E. 3+ 12, Fo. 266.Þ. 

\ Ifaman do bargaige and ſell land by Deed indenture, and 
rollement the freehold in Law doth paſle preſently, and fo 
vhen uſes are raiſed by covenant upon good confideration-If 
aTenant ina precipe, being ſeiſed of Lands in fee , confefſe 
timſelf to be a villaine to a ſtranger, and to hold the land in 
fllenage of him,the ſtranger by this-acknowledgement is a- 


twlly feiſed of the freehold , and inheritance without any 


ety, 17 E.3-79.18.E.4-25. 


Se. 449 450,451. F0,267.4. 


Areleafe of all the right may be good to him in reverſion, 
(or to him in remainder in deed,7 E.3.54.)Jalbeir he hath no- | 
thing in the freehold, becauſe he hath an cſtate in bim, 7 E. 
413.14-H.4-32.b. 41.E.,3-17-49-E-3.28. caſe ult. 

For he to whom a releaſe is made of a bare-right in lands 
ad tenements; muſt have either a freehold in deed or in 
lay, in poſſeſſion,or a ſtate in remainder,or reverſion in fee, 


if tee taile, or for life. 
But 


j 
0 
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But note that the ſtate which maketh a man Tenant tothe 
precipe, is ſaid to bethe freehold, 3. E, 2. enter 9. F. N. hy 


207K. 
SeR. 452. Fo0.267.b. 


Nate, that as a releaſe made of a right ro him in reverſq þ, 
or remainder , ſhall aid and benefit him that hath-che pat. 
cular eſtate for years, life, or eſtate taile 3 So a releaſe ofylier 
right made to a particular Tenant for life, or in taile , ſhe 
aid and benefic him or them.in the remainder. $4/s eo dvnt Yer 
monſire. | : A 1 

The one cannot plead the Releaſe made to the othe, yi 
without ſhewing of it, for that they are privy in eſtate. 'Þe 

There is a diverſity betwecn feverall eftates, in ſeverdlSifonti 
Lands and ſeverall eſtates in one land 3 for if two Tenantsiadye. 
Common of Land, grant a rent charge of forty ſhilling, 
of the ſame to one in fee, and the grantee releaſe to-one@fiſ 
them, this ſhall extinguiſh bat twenty (billings, for thar the 

. grant in judgement of Law was ſeverall : But if onebeTp 
nant for-life' of lands, the reverfionin fee over to another, { 
if they two joyne in grant of a'rent our of the lands, Wille 

rantee releaſe cither tohim in the reverſion, or to Tenalt: 
or life, the whole rent is extinguiſhed, for it is but one rel þ 
and iflyueth ont of both eſtates» _ 
SeR. 454. Fo0.268.4 = 

Note two diverſities. x. Berween a Seigniory or rent Jith 
vice, and arent charge: for a Seigniory or rent ſervice mile 
be releaſed, and extingniſh to him that hath but a bare rigit ſul 
in the land; in reſpe( of the privicy, between the Lord ae, 
the Tenant in right , for he.is not; only as Tenant-to the® 
vowry, but if he die,his heire within age, he ſhall be inwahÞ 144. 
and if of fall age he ſhall pay reliefe, and if hedie withowJit 
heire, the land ſhalleſchear. But there is no ſuch privity the 


_ = of a rent charge, for there the charge lyeth-opon the: 

Ate | . --Jinp to 

The ſecond diverſity is betweene a Seigniory , and -00ny this 
rig 
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Wfuhe to land : for a releaſe of a bare right to land, to one 
 ifit hath but a bare right is void. But a releaſe of a Seigni- 
- Sytokim that hath buta righr is good to extinguiſh the 

* Jegniory- 

| Wor Scienlory, rent or right either inpreſenti,or in ſutu- 
lo y, may be releaſed fire manner of wayes 3 and the firſt three 
tour any privity, 1- To the Tenant of the freehold in 
Mafked or in Law. 2- To him in remainder. 3. Tohimin 
Wikverſon. The other two in reſpe of privity, as x. Here the 
ard releaſe: h his Seigniory to! the Tenant being diffciſed, 

Fving but a right and no eftate at all. 2. In reſpe&of the 
\ wvity without any eſtate or right , as by the demandant to 

-Kevonchee, or donor to the donee , after the donee hath 
Uiifontinued in fee, wide S. 455. {. 16+ fo. 48- Lampets 


WF the Lord hath accepted ſervices of the difſeiſor, then the 
Miſciſce cannor enforce the Lord to ayow npon him, though 
"I beaſts be taken, $&c. 20 H 6.9.b. 2 E:4.6.2- 
#f Bat ſome do hold , thar if there be Lord and Tenant, and 
Ihe Tenant be diffeifed, and the diffeiſee die without heire, 
teLord accepts rent by the hands of the diffeiſor,this is no 
Mureto himzcentrary it is , it he avow for the rent in Court 
pkecord, or if he take a corporal! ſervice, as homage or fe- 
Ji, for the diffeifor is in by wrong : bar if the Lord accept 
Ye rentby the hands of the heire of the difſeiſor , or of his 
eoſice, becauſe they be in by title , this ſhall bar him of his 
iteate, which isro be underſtood, of adiſcent or a Feoft- 
bent, aſter the title of eſcheat accruedzfor if the difleiſor 
Jake a Feoffment in Fee, or die ſeiſed , and after the diffei- 
Medic without heire, then thexe is no eſcheat at all, becanſe 
"IfLord hath a Tenant in by title, 5 E.6,efcheat Br.18.F.N. 
Þ 1440.7.H.-4.17.2.H.4 8. 6.H.7. 9. vid-S.556. Upon the 
Juaute, 2x H.8.ca.19. Theſe fonre points are to be obſer- 


: I, That the Lord hath ftill ele&ion, either to avow accor- 
*Pagto the Common Law, by force of the Statute, by reaſon 


mend (oay.) » Md 
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2, Albert the purview of the at&t be generall, yerallz& , 
ceſlary incidents are to be ſupplied, and the ſcope and cali” 
the at to be taken and therefore though he need noi 
make his avowry, upon any perſon certaine, yet he myſt a 
leadge ſeifin by the hands of ſome Tenant in certaine vis; 
40 YEATS. | | w , on 

3« That if the avowry be made according to the Stam 
every plaintifte in the replevin, or ſecond deliverancehel 
Termor or other, may have every anſwer to the awnfþ q,, 
thar is ſufficient 3 and alſo have aid, and every other adalſy,,; 
tage in Law, (diſclaymer only excepted ) for diſclaimely,e, 
cannot, becauſe in that caſe the avowry is made upon nog 
taine perſon. &s. 

4. Where the words of the Statute be , if the Loddh Th 
ſtreine upon the Lands and Tenements holden , yet ill :, 
Lord come to diſtraine, and the Tenant enchaſe the half ;, 
-which were within the view, out of the land holden, &taſh,$ 
the Lord diſtreine, &c. in judgement of Law the diltrelt; 
lawfull, and as taken within his fee and Seigniory, anda 7 
Srarnte being made to ſuppreſle fraud, is to he taken bye 
-ty.L.9.f0.136. Aſcoughs caſe, 27 H.8,f6.4.32.H.8«ca.2-ly/hte$e 
Bucknals caſe, 34 H-8. Avow. Br. 13. l.g f-22. caſe davmlli 
11 #,7.4-34-4.6.18:16.8.4.10.21.H.9.40. P 


' Set. 445. Po.269; 1 
..; Note a diverſity betweene a releaſe of a rent ſerviced, 
Land, and a releaſe of right to lands As if a Leaſe be Why, 

. to F.) one for life reſerving to the leffor and his heirs, 

aine rent. Es 6 #1 

If the lefſee be diffeiſed, and after the leffor releaſe Wii; 
leflee and his heires all the righr which he hath in the lax 
. and after the leſſee enter , albeit in this caſe the rentuk 
tin, yernothing of the right of reverſion ſhall paſſe: | 

Bur admit that the Donee in taife, (in ſuch caſe ) Miſa; 

Feoffment in fee, . and the donor releaſe unto him ale 
heirs, all the righr in the Land, this fhall excinghili 1 
rent, becauſe the Lord muſt avow upon him,and yet theWeefj 


Wy 6 
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"tin Taile, after the feeffment hath no right in the Land, 
Wt the reaſon is in reſpet of the privity, and that the donor 
"by neceſſity compellable to ayow upon him only, &c. x H. 
"Wt 17% 43-14<H.4-38.1-3-f0.29.4.6.58-I0.E.3. 26.48.E.3,8.b. 
*$1E.3.perd. 115. 5-E.4-3.7.K-4-27,15-E.4.13. Trin. 18. EF. 
"I Tho, waits caſe in Com.Bauco. Nota, Qc. | 


Ve / Set. 457,458. 
ny $; veray Tenant que eft diſſeiſm teign del fiegx. per ſervice de 
Uirelry G* 2207. (ſO heire eant deins age) te fiegn. avera & ſeiſa 
rd del heire : mes 7 tiel tenant fiſt feof ment in fee, ©. auter- 
at ef. 12.H-4.13.36.E.3.gard. 10.6.H.7.9. 37.H»6.1.32.H. 
»$61.7-E.6.gard.Br. 
ag There be foure manner of avowries for rents and ſervices, 
ie, v1%+ 
1. Super ver u77 tenenten as in the Caſe here pur, 
CUB. Supe verums tenentem in forma prediftazas where a Leaſe for 
els or a gilt in taile be made, the remainder in fee. 
nary 3. Upon one as upon his Tenant of che mannor, omitting 
Jer) and this is when the Lord hath a particular eſtate in 
9/4 leSeigniory, and ſo ſhall the donor upon the donee; or leſ- 
ypon the leſſee. | 
"4 4 Sula matter en la terre, as within his fee and Seigniory» 
Ivvhere the Tenant by knights ſervice maketha Leaſe for 
Wereſerving a rent , and dye,his heire within age ,, the gar- 
on ſhall avow upon the leiſee. 2 H; 4-24. 12.E.4-42.26.H.6. 
* vry 17.9.E1, Dyer 257+5.H.7.11. 9- E.4.24-20- E.3, avow. 
$9BÞ347.E.3-/oult.38.H. 6.23. Now by the Statute 21 H.8.ca. 
 8Þ The very Lord may avow as in Lands within his fee and 
* Wpniory, without avowing upon perſon in cercainty, 
iT \ore a diverfiry, if Tenant in taile , make a feoftment in 
IF jet the right of the Tenant in raile remaines , and ſhall 
FKend ro the ifſue in taile. But when the Tenant in fee 
ple make a feoftment in fee, no right at all remains of his 
pac, but when the whole is transferred to the Feoffee. Alſo 
$&* Lord is not compellable in that caſe to avow upon the 
"Nor, bur if he will as Littleton here faith, he may avow _ 
| S} the 
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the © 4 bur fo it is not in caſe of tenant in taile. 
269, 8. 

Note a diverſity, between aRions and as which concen | if; 
the right, and at&tions and acts which concerne the poſſeſſing 
onely ; fora writcf cuſtomes and ſervices lyerh not againifzpe 
the feoffor, nor a releaſe co him ſhall extinguiſh che Seignic-Fluc 
ry. Soif a reſcous be made, an Ail- ſhall nor be againſt thou, 
feoffor, and him that made the Reſcous, hecavſe the feolleShy 
is Tenant and in Aff. che ſurpluſage incroached, {hall teſto 
avoided ; for theſe ations and a&ts concern the right, buteffp, 1 
a ſeifin and an avowry which concerne the potllcflion, itis6 Jam; 
therwiſe 3 and if the Lord releaſe to the feoffor, this is pooffeene 
betweene them, as to the pofleſſton , and diſcharge of theme 
rerages, bur the feoffee ſhall nor take benefit of ir, for thay, f 
it extended bur to the right, Bat the feotfor ſhall pleadaiſae] 
releaſe to the feoftee , for thereby the Seigniory is extinhhae 
as if the lefſee for life doth waſte,and grant over his eftateanliſae t 
the lefſor releaſe to the grantee, in an ation of waſte agaillftery 
the leflee, he ſhall plead the releaſe, and yet he hath nothinWite: 
in the land;and fo in waſte ſhall Tenant in Dower, or by tltiſeen 
curtehie in the like caſe, and the vouchee, and the TenantWſon 
_ precipe after a feoftment made, and fo in a contra jwmi 
collation. Pirif 

Note, 8&c.If there be Lord and Tenant, and the rent isht 
hind for Uivers yeares , and the Tenant make a feoftmentliſiires, 
fee, if the Lord accept the ſervice, or rent of the feoffe:aithr h 
in his time, he ſhall loſe the arrerages due in the time oftlt 
feoffor, for after ſuch acceprance, he ſhall not avow up 
the feoffor, nor upon the feoffee, for the arrerages due, Whitelea( 
But in that caſe if the feoffor dyeth, albeir the 'Lord acgfy the 
the rent or ſervice by the hand of the feoffee due in his time at # 
he ſhal not loſe the arrerages,for nowthe law compelleth blhtvicy, 
ro avow upon the feoffee, and rhat which the Law compelkfÞ.270 
him unto, ſhall or prejudice him. 4 E. 3.22.7-8.3-8.7.64ifa n 
27.20 H.3.avow.B/.111.4,3.fo.65.66.Pennants Cale 7. H. 4lgiton 
2.C.4.6.34-H.5.4%, 47 E-3 4. Vide lib.&c. ll 
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Fo Set. 459. 

ers [Ifaman make a Leaſe for yeares , the Remainder for years; 
Wl che firſt Icflee doth enter, a releaſe to him in remainder 
i Srjears is good to inlarge his eftate, 22.E.4. Sut7. 6. 
id-Flutifa leaſe be made to begin at Michaelmas, reſerving a 
theÞit, and before the day the leflor releaſe all the right thar 
leShuth in the land , this cannot enure to enlarge the eftace, 
| teſto extinguiſh the rent in re reſpett of the privity. M39, 
no. E/.72.Scacc. Sir H. Wordbouſe, and Sit Wil. Paſton- 
£&J4man grants the next avoidance of an advowſon to two, 
offfeene of them before the Ch. become void ( for after ir 
exJane void, ir is buta thing in aRion) may releaſe ro the 
Wt, foralchough rhe grantor cannot releaſe to them ro in- 
ae their eſtate , becauſe rheir intercſt is farure, and nor 
"Euieſſion ; yet one of them ro extinguiſh his intercſt nay 
we to the other in reſpe of the privity. Þ, 38.E/.Qu.ir7p. 
llFbenner, vers leveſaue Norwich in (om. Bans " 

Flte thar, ſeeing leſſee for yeares hath intereſſe term:ns, be- 
ſentry, he may grant it over , albeit for want of an actual 
reſin, he is not capable of a relcaſe-to inlarge his eſtate, 
T4423. 

Amrifa man make a Leaſe for life , the remainder for life, 
$Bdefirſt leflee dieth, a releaſe to him in remainder, and 
tires, is g00d before he doth enter to inlarge Nis eſtate, 
R Wt he hath an eſtate of a freehold in Law in him. * 


woil- Seft. 460, and 451. 

/Witeleaſe to Tenant at will is good, becauſe betweene 
cefial; there is a poſſeſſion with privity 3 but a releaſe toa 
meant at ſufferance is void, becauſe he hath a poſſeſſion with- 
100ghity.21 H.6.39-2E.4:6.b.7,E-4-27.8.4-16.29.H.6.Ket. 
len Fe.270. b. 

fa man enter into Land of his own wrong , and take 
4. fonts, his words to hold it at the will of the owner can» 
wife his wrong, but he is a diſſeiſor, and then the re« 
Fo him is good, or if the owner conſent thereunto, _ 
S 2 


nat. 
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he isa Tenant at will, and that way alſo the releaſe is goodffl 
"Temps H,8tenaxt a wvol.B.15$.2 E4-38.13 E.3 Af.856, | 

' Butchere is a diverſity , when one commeth to a partic 
lar eſtace in land by the a& of the party, and when by aj 
law ; for if the Gardein hold over, he isan Abator, becad{$ 
his intereſt came by a& in Law. 1o E.4.9.10. 4 

Privity is fourfold. Firſt, Privies in eſtate , as Fetweaf 
the donor and donee, Icflor and leflee, which privity is en! 
immeriate. 

2. Privies in bloud, as the heire to his Anceſtor, ork 
tweene Coperceners, &C« | 

3. Privies in repreſentation as execntors, &c, to the Ti 
ftacor. 

4. Privity in tenure,as the Lord and Tenant, &c. whidgd- 
may be reduced to general heads, Privies in Deed, aadPiff 
vies in Lawe O:d N.B. 117. 137, 1.3-fo.23. Walkers caſel. of 
I 23.@ [ide Sr 454. F 


Sed. 462 and 463. 


When a Feoffment is made to a future naſe, as to thei 
formance of his laft Will, the feottees ſhall be ſeiſedrotÞ 
uſe of the fecttor, and of his heirs in the mean time. # 
reaſon would, That ſeeing the feotfment is made witt 
conſideration,and the feoftor hath nor diſpoſed of thep 
firs in the mean time, that by conſtruRion and intendnap 
of law, the feoffor ought to occupy the ſame in the mig 
time. And ſv it is when the feoffor diſpoſeth the proiii 
a pariicurar time 772 preſenti, the uſe of the inheritance 
be tro the feoffor and-his heirs, as a thing not diſpoſed 
35 H.6. Subp@xa 22. 15 R.q.,12.b. 37 8.6.36. 11H4 
7 R.4.22. 1 M111. Dyer, ; 

And note a diverſity between a feoftment of lands ati 
day upon confidence , or to the intent to perform hs 
Will, anda feoffment to the uſe of ſuch perſon and} 
ſons, and of ſuch eftate and eſtates , as he ſhall appouil 
his laſt Will 3. for in the firſt caſe the Jand paſſerh by | 
Will, and nor by the feoftment; for after the —_ 3 
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alkeffor was ſeiſed in the fee ſimple, as he was before: but in 
Alter caſe the Will purſuing his power is but a direRion of 
Heuſes of the feoftmenr, and the eſtates pals by execution 
:Þf the uſes which were raiſed upon the fcoffmenr, but in 
th caſes the feortees are ſeiſed to the uſe of the feoftor and 


Ap heirs in the mean time , 46. fo. .17,18. Sir Edw. Cleres 


« f0.2.7 1-6. 


: wt Note, uſes are raiſed,eirher by tranſmurtation of the ſtate, 


bby Fine, Feoftmenr, Common Recovery, 8c. or out of the 
he of the owner of the land by bargain and fale, &c. or 
I Covenant upon lawful coideration, Di#Zon and Frayas 
ſe, /-I, &c- fo.113. 

There cannot be two uſes in eſſe, of one and the ſame 


p& But if A. difſeiſe one to the uſe of B. and doth bargain 
dell the land for money to C. C. hath an uſe, and here 
two uſes of one land, but of ſeveral natures, the one, 
4, upon the bargain and fale to be executed by the Sta- 
ite, and the other nor. But ſince Liztleten wrote , all 
$are transferred by AR of Parliament into poſſeſſion, 

70.8. caþ.1o. 


Sea, 464. Fol.27 2.4, 


By the Statute of 2 H.s. cap.3. Stat-2+ it is Enadted, that 
meſſthree caſes, he that paſſech in an Enqueſt, ought to have 
mQads, tenements to the value of 405. vF.1. Upon Tryal cf 
it death of a man. 2, In Flea real between party and 
ty. And 3. In Plea perſonal, where the debt, or (or 
W) the damages in the Declaration amount unto forty 


1 48Patks , 28 H.8. Dyer. fol.g. 9g H.5- f0.5. 15 H-7.13-b- 5 E. 


Y 1.6 
$ The ſureft conſtruRion of a Statutes is by the rule and 
js $/a0n of che Common Law, Uſes were at the Common 
"— 
When the Law gives to any man any eſtate or poſſeſſion, 
Play giveth alſo a privity , and other neceſlaries' to the 


S 3 Since 


296 Of Releaſese 

Since Littleton wrote, the ſaid Sratute of 2 H.s. is alter 1SE 
for where that Statute limited 40 $. now a latter Statute habF4 1' 
raiſed it to 4 |. and fo it ought to be contained in the py} it 


fac. 27 El. cap.6. . yuetl 
Nota, an uſe is a truſt or confidence repoſed in ſangft9u! 


other, which is not ifſuing our of the land, but as a thigh, 
collateral, annexed in privity to the eſtate of the land, ad if 
tothe perſon touching the land, viz; thar Geſty que U/e ſhutter 
rake the profit , and thar the Terre-tenant ſhall make aſ#el 
eſtate according to his direRtion. So as Ceſty que Uſe halt i 
neither js in 7e, nor jus ad rem, but onely a confidence au(fh 41 
truſt, for which he had no, remedy by the Common Law4%: 
but for breach of truſt, his remedy was onely by Subpeuinf No 
Chancery. Forteſcue cap:25,26,0 c. Pl.Com. 352.6. in Dh # 
lameres caſe. & 349 b. |.1. fo.121,122,127,140. Chudley: alga p 
L.2- foe58,78. b6. f0.64. I 7.6.13, 34. Vide Forteſeuafive!! 
ante &c, How Jurors ſhall be returned, &c« L 
Jr 26: 
Sed. 465. Fol-273.4. 4 

File Of 

It is a certain rule, That when a Releaſe doth enurelyfud pa 
way of enlarging of an eſtate, that tNere muſt be privitſnf 
eſtate, as between leffor and leflee, donor and donee, Flt rig 
L.5. cap.34- 15 H.7.14 22E 44. of 

Bur a Releaſe to him thar iz 7et verztate (albeir therelſMo 
privity in Law, and a tenancy in ſuppoſition of Law) luliſye 
no cftate, cannot enure to him by way of inlargement, 
_ can his «ſtate be inlarged that hath not any? U 
LI rbr. 

If a Tenant by the Curteſie grant over his eſtate, yet helſiis 
Tenant astoan action of Waſte, Attornment; &c. and Wv6 
a Releaſe to him and his heirs cannot enure to enlarge liſt 
eſtate, that hath no eſtate at all, | 

if I grant the reverſion of my Tenant for life to anothph 
for life, now ſhall not he have an a&ion of Waſte. Butte, 3 
I releaſe tothe grantee for life and his heirs, now he ul 
-- f-e Gmnle , and ſhall puniſh the Waſte done i 
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rel [(68-3- 16- 4. per Perſay and Finchden, 41 E.3. 17.4. 7 E- 


wath44 17+ 
e Pal itis farther to be obſerved, that to a releaſe which en- 
 Jyethby way of inlargement of the eſtate,there is not onely 
anefequired priviry and an eſtate , bar ſufficient words alſo in 
hinlav, to raiſe or createa new eltate. | 
| af} if a man make a leaſe to A. for term of the life of B. and 
e ſhader releaſe ro A. all this righr in the land, by this A. hath 
ke algdſtate for rerm of his own life, for a leaſe for term of his 
e belle is higher in Judgment of Law, then an eſtate for term 
e aalfof another mans life, wide 16 H.6. Releaſe 45- 22 E.2. Kel. 


el Note, when a Releaſe doth ennre by way of enlargement 
1 D&dd an eftare, no inherirance, either in fee ſimple or fee tail, 
caean paſs wichout apt words of inhericance: Burt there is a 
wgtrerfity between a Releaſe that enurcth by way of Arrer 
ute, and by way of enlargement of the fate, 9 El. Dp 
Wt 263: - 

If there be three joyntenants, and one releaſe to one of 
Fteother all his right; this enureth by way of Matter leſtare, 
reljud patſeth che whole fee ſimple without rheſe words (Heirs ) 
ty f there be rwo joyntenants,&the one releaſe of them all 
Wis righe to the other, this doth not to al) purpoſes enure by 
of Mitter leſtate, for it makerch no degree, and he to 
ſom the releaſe is made, ſhall for many purpoſes be ad- 
Widped in from the firſt feoffor,, and this releaſe ſhall veſt all 
Withe other joyntenant without theſe words (Heirs) 40 E. 
41-46 E.3. 19 H 6.33 H.6.5.10 E 4.3. 

Bit if there be two Coparcernets, and the one releaſe 
efhis right ro the other, this ſhall enure by way of Mzrter 
g8e:, and ſhall make a degree, and without theſe words 
ſcirs) ſhall paſs the whole tee ſimple. : 

{| And note, that to a releaſe that enure by way of Mzzter 
tyre, there muſt be priviry of eſtate at the time of the Re- 
whe, 37 H.8. Alienat. Br. 31. 8 H.4-8. 40 eAf.5.19. 

up lf two Coparceners be of a rent , and the one of them 


le the Terre-tenant to hasband, the other may releaſe to 
S 4 her, 


298 Of Releaſes. 


her , notwithſtanding the rent be in ſuſpence, and it ſkills e 
enure by way of Mitter leftate , and ſhe may releaſe aloy 
the Terre-renant, and that ſhall enure by way of extinguifyſyor 
ment. But if ſhe releaſe to her ſiſter, and to her husband Ih + 
it is good tobe ſeen how it ſhall enure. * 

Nota, ſome Releaſes do enure by way of enlargement d 
eſtace, ſome by way of Mitter leflate, ſome by way of Mity 
le droit, by way of Entry and Feoftment, ond ſome by h 
tinguiſhment, vide Littl, f0.68,690 | 


Seft. 467. Fol.274 a. 


Reg. he that hath a fee ſimple at the time of the Kele % 
made of a right, 8&c. needeth nor ſpeak of his heirs; fo 
releaſe of aright for a day is ſufficient, &c. But if a mankff 
difſeiſed of two acres, he may releaſe hls right in onedffq 
them, and yet enter into the other, vides. F.3 17, 
6E.3.17. 12 E.3. diſcent F. 29. 

So note a diverſity, betweene a releaſe of part of tyho 
eſtate of a righr, and a releaſe of a right in part oft 
Land. 

Againe, note two diverſities, 1. Between the quantiyaf 
the cftate in a right, and the quality thereof, for albeitt 
difſeiſee cannot releaſe part of the eſtate , yer may here 
his right upon condition, 4 E.2.Releaſe 50.43.Aff12.17.M 
2.31.Al. Af. 13.21-H-24, 

2. Diverſity is becween a right, which is favoured in 
and a condition created by the party which is odious in Lav | 
for that it defeareth eſtates; and therefore if a conditionly | 
releaſed npon condition, the releaſe is good, and theaw 
dition void, fſ0.254-þ. | 

An expreſs Manumitlion of a Villain cannot be upon 
dition, for once free in that caſe, and ever free. : Alſo 
Artornment ro a grantee vpon condition, the condition lee 
vcid, becauſe the grant is once ſerled. Burt this is to be wh lea 
derſtood of a condition ſubſequenr, and notof a conditin nan 
precedent, for ia both cafes the condition precedent is golf G&r 
Bur Lerters Parents of Denization made to an alien, my 


U 
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t ſkills either upon condition ſubſequent or precedent, and ſo 
alſoufuuy the King make a Charter of Pardon to a nan of his life, 
gion condition as is aboveſaid, Rot. Parliament. 18 H.6-11, 
bankdy 4p Grilams caſe, 1o E.3.C 2.3 H.7..6, 


Sef. 469. 


ent 


Mite 
y Il Lowhome ad forſque droit a la terre, &.nad riens in le rever » 
Jim nt in le remainac in fait , fitiel home releale tout ſon droit 
am que eft tenant de le ſranktenement, tout ſon droit ales comment 
pe nul mention ſoit fait de les heires celuy a que le releaſe eft fait. 
elebFToa Releaſe of a right, madeto any that hath an eſtate of 
 lrffechold in Deed or in Law , no privity atall is requiſite. 
naniflefſee for life letteth the ſame land over to another for term 
me ff the life of his lefſee, the remainder to another in fee : 
« WiFkreleaſe in this caſe by the firſt leflor to the leflee, doth not 
Faure by way of Mitter le droit, for then ſhould he have the 
If WF pole right, bur as ir were by way of extinguiſhment in 
of li reſpe of him that made the releaſe 3 and that it ſhall en- 
Ie to him in the remainder, which is a quality of an 
tydFlaheritance extinguiſhed , bar yet the right 1s not extin@ 
at n Deed. 
— Sef. 47x, Fol.375. be 
If a difſeiſor make a leaſe for life, the remainder in fee, 
| Laff albeit they to ſome purpoſes are as one Tenant in Law, yer 
Log i the dilſeiſee releaſe all ations to the Tenant for life, he 
one} in the remainder ſhall not take benefit of this releaſe, for it 
e cob —_ onely to Tenant for life, 1.8, f0.148. Edw, Althams 
&s | 
1} Alſo if the diſſeiſor make a leaſe for life, and the diſſeiſee 
ſo aff releaſe all aRions to the leffee, this enureth not to him in the 
ion reverſion. And ſo our Author is to be underſtood of a re- 
e wh leaſe of Rights, and not of a releaſe of aRions to the Te- 
Jing Nant for life, as to or for the benefit of him in the remain- 
008 der or reverſion, 


jir 
| 


Se. 
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Seft. 493. Fol.27 6.4, i 
If Tenant for life be diffeiſed by two, and he releaſe gliph 
one of them, this ſhall enure ro them hoth, for he to whelly 
the releaſe is. made, hatha longer eftate then he thar relaui 
ſeth, and therefore cannot enure to him alone to hold owfyc 
his Companion, for then ſhould the releaſe enure bywſ}1 
of Entry and grant of his cftate, and confequent[ thei] B 
ſeiſor to whom the releaſe is made , ſhould become Ten 
for life,and the reverſion reveſted in the leffor,which ftrawlſe; 
tranſmutz2tion of eſtates in this cafe the Lawwill not fulghipu 
I3 E.4.D'fcent. F. 29. Wl 10) 
Bur if leljce for years be ouſted, and he in the reverſgfil: 
diſleiſed, and the lefſee releaſe to the diffſeiſor, the diffeilahi48, 
may enter, for the term of years is extin& and determing 
And ſoit is if Donee jn Tail be diflcifed by rwo, fc. Iitec 
if the Kings Tenant for life be difſciſed by rwo, and hewlmec 
leaſe to one of them, he ſhall hold out his companioniſlight 
the diffeifor gained but the eſtate for life, So if twojojwlle 
tenants make a leaſe for life, and after do diffeiſe the Tem} if 
for life, and he releaſe to one of them, he ſhall hold mxJtie 
his companion, for the difſeiſin was but of an eſtateh - 
life. | 
If Tenant for life be difleiſed by two, and he in the rf If 
verfion and Tenant for life joyn in a releaſe to oneof thitted 
diſſeiſors, he ſhall hold out his companion, and yet it art, 
not enure by way of entry and feoftment. Bar if theyſan 
verally releaſe their ſeveral Rights, it ſhall enure to both tleÞpurt 
difſcifors, In 
P But here in Littletons Caſe, where Tenant in fee fimplexfj but 
difleiſed by two, and releaſe to one of them , this for major 
purpoſes enures by way of entry and feofiment, and theis] try 
fore he to whom the releaſe is made, ſhall hold our his co ber 
panion, and be made fole Tenant of the fee ſimple, Miſten 
fi un diſſciſer infeſſa 2 &c. auterment eft, For that the fetbſtithe 
fees are in by Title, and are preſumed to have a way Ge i 
which is much favored in Law, and the difleifors are mee}iea 
=>. cos ox edt. | Title 
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if two men do gain an Advowſon by uſurpation, and the 
aſe alight Patron releaſe to one of them, it ſhall enure to them 
what, for ſeeing their Clark came in by admiſſion and infti- 
relaJation, which are judicial atts, rhey are not meerly in by 
1d onfyong : for an uſurparion ſhall cauſe a Remitter, F.N.B. 


Yy wall Ml 
oy "Bur if a leaſe for life be made, the remainder for life, the 
Fenarimainder in fee, and he in remainder for life difleiſe the 
traw{{eaant for life, and then Tenant for life dyeth, the difſeifin 
fuſghipurged, and he in remainder for life hath bur an eftate 
Akrlfe. Ando note a diverfity where the particular eſtate 
ir life is precedent, and when ſubſequent, 19 H.6.21. 38 H. 
feifef448. Caſe de Occup, 
Where our Author putteth his caſe of one diſleiſed, put 
caſe that two Joyntenants in fee be difſeiſed by rwo, and 
hewImeof the difleiſees releaſe to one of the diſseiſors all his 
"flight, he ſhall not hold out his companion, becauſe the re- 
joblaſe is but of the moity, withoar any certainty. 
am if aman be diffeiſed by two women, and one of them 
d tte husband, and the diſseiſee releaſe to the husband, this 
efJhullenure to the advantage of both the diſseiſors, becauſe 
{rhusband was no wrong doer, but in a manner by Title. 
e 4 If two diſseifors be, and they make a leaſe for life, and 
& tte difseiſee releaſe to one of them, this ſhall enure to them 
tarot, and to the benefit of the leſee for life alſo : for he 
ey 64 aanot by the releaſe have the ſole poſzefſion and eftate; for 
h de} put of the eſtare is in another. And(o it is if the difset- 
Jinmake a leaſe for years &c. | 
plex fat the morrgagee upon condition having broken the con- 
na fon, is diſseiſed by two, the mortgagor having Title of 
het ary for the condition broken, releaſes to the one difceiſor, 
oF ibeir they be in by wrong , yer the releaſe ſhall enure to 
Mil tem, for two cauſes: 1. For that they are not wrong doers 
fel tithe Mortgagor, but to the Mortgagee 3 and by Litzletons 
: Git appeareth, that wrong is done ro him that made the 
Rdeafe. 2. Tharhe that makes the Releaſe , hath but a 
Tide by force of a condition, and Liteletors caſe is of a right. 
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Like Law is of an entry for Mortmain, or a conſent toReJuket 
viſhment, &c. Jions 


Seft. 473- 


_ Jhid 

Note, that a releaſe by one whoſe entry is lawful to inf}, 1: 
that is in by wrong , ſhall purge and take away all meansf D 
ftates and titles. nam 
If A, difsciſe B. who infeoff C, with warranty , whoivhmn 
feoff D. with warranty,and E. diſseiſe D. to whom B. releas [fo 
this doth defeat all che mean eſtates ana warranty, cauſaqul fi 
ſupra, 11 H.4.33-9H.7.25.2 E.4.16. 21 E. 4.78. 13 Aſano 
vide 3 H.6.38. ad! 


Set. 474. Fol.276.b,, 


If thediſſeiſor make a leaſe for life, and the leſsee make 

a feoffment in fee, and the diſseiſee releaſe to the Feofits 
this releaſe ſhall take away che entiy of the diſseifor fortly 
alienation which was made to his difinheritance, he haiy 
the inheritance by diſfseifin , fo as he could have noWel oa 
ranty annexed to ir, and Tenant for life forfeited his ett} fa 
Bur if the eacry of the diſseiſee were not lawfal, it is other ch 
wiſe z as the Book of 9g H.7.z5.is, of aneſtate Tail, ma 


mutandis. Vide l. fo.2774+ kid 
Sel. 475. = 


Abate. Vide N.B. 115. B/it.cap.s I: Bradt. 1.4: Cap.2. 
eAbatamentum, is an entry by interpoſition. | 
A Difſeiſin is a wrongful putting our of him that is aft 
ally ſeiſed of a Freehold ; and Abatemeat is when a ml wer 
dyed ſeiſed of an eſtate of Inheritance , and between | 
death and entry of the heir,aa eltranger doch interpoſe 
ſelf, and abare. Bo 0. 
{acruſjon, 1. properly is when the Anceſtor dyed ſeiſed 
any eſtate of inherirance expe&ant upon an eſtate for likf tees 
and then Tenanc for life dyech, 8&c. and an eltranger 
interpoſe himſelf, and intrude. 
2» He that enters upon any of the Kings mm - rel 
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toReJuketh the profits, 15 aid to intrude upon the Kings Poſseſ- 
Jfons, F-N.B. 203. Fleta.l 4. cap.30. Pl.Com. caſe de Mynes. 

3. When the heire in ward enters at his fall age without 
wifaRion for his marriage, the writ ſaith quod intrufit,Þ.N. 
) hinJ3 141+ F+ 
ean 6 Pforciamentum, comprehendeth not only theſe afore- 
wmed, but any man thar holdeth Land, whereunto another 
hoiIgabath righrc , be ic by diſcent or purchaſe , is ſaid to be a 
leas J kforcers 
au} fiupation hath two fignifications in the common Law, one 
[22 Jrhenan eftranger that no right hath preſenterh to a Church 
ad his Clarke is adwitted and inſtitured. | 

2, When any ſubje& doth uſe without lawfull warrant 
bojall franchiſes, he is goed to uſurp, &c, 

Purpreſtura eſt, 8&c. generaliter quories aliquid fit ad no- 
ey ameutnm regii tenementi , vel regiz viz ( vel aliquarum 
of car, ).vel civitatis, &c. Glanu.hg.64.11.Britfo.28.29, 
ay And becauſe it is properly, when there is a houſe builded, 
Wt ian inclofure made of any part of the Kings demeſne, or 

KI ofan high way, or a common ſtreet, or publike water, or 
ts © publike things,it is derived of the French word _— 
wary vhich ſignifieth an incloſure but ſpecially applyed,as is afore- 
lid by the common Law. Sc nota differentiam inter diſſetifnam, 
ltamentum, Intruſionem, deforciamentum, et uſurpationem, et 

wprefturam. 


Sed. 476: F0.297.b. 


But if the feoffee upon condition make a feoffment in Fee 
Wy wer wichourt any condition , and the diffeiſee releaſe to the 
UI ſrond feoftee, the condition is deſtroyed by the releaſe, be- 
bre the condition broken or after; for the ſtate of the ſecond 
FT ſffee was not upon any exprefle condition, as Littleton here 
09 pattech his caſe , and he may have adyantage of the releaſe, 
tecauſe it is not againſt his own proper acceptance,as Lzzrle- 
in ſpeaketh in the next SeRion. L.1./0.' 147. Mayowes caſe. 
But if it be a wrongfull title , ſuch a title is taken away by 
treleaſe, As if A. difſeiſed B. to the uſe of C. B. releaſe _ 


_ Of Releaſes. - 
A. this ſhall take away the agreement of C, to the difſeiig bh 
becauſe ir ſhould make hima wrong doer, as if the difſei@Sifth 
be diffeifed , the difleiſee releaſe to the ſecond dilfciſee, thyYipye | 
taketh away the right of the firſt difſeiſor had againſt theſe IÞuti 
cond 3 anda relation of an eſtate gained by wrong, ſhallnewi 
ver defcat_ an eſtare ſubſequent , gained by right, againſyÞo* 
ſingle opinion, not affirmed by any other, in our bookes. 1 
H. 3.18, per Porim. Þ 
Si diſſeiſce releaſe al feoffte ſur condition ceo namendra lefuaeh 
ſeoffee, Ec. 


Sef.47 1. Fe.278.a. 


Home navera advantage per un releaſe que ſetre enconter ſon meſ 
per acceptance, & encounter (on grant devs. & comt.que aſc” ont dure 
que lou enter de hymeeſt congeable ſur un :enant ſil releaſe a mel; ico 
tenant, que ceo availoi a le tenant, ficom il uſt enter ſur le ten, Þt 
& puis luy infeoffa, &c. ceo new pas voier en cheſc” cas. Cart ÞP 
diſſeiſee, uſt emer ſur le feoffee ſir condition & puis luy infuſt Yoide 
denques eff le condition tout defeat, mes i1 nz pas, void per aſc'tul 
releaſe ſans entry fait, bc. | 

If A. and B. be joynt diffeifors,and B. grant a rent charge, Þeti 
and the difleifee releaſe to A. all his right , A. ſhall avoid Y#1 
the rent charge , becauſe it was not granted by him, andſ(p Pt 
not within the reaſon of our author. 

If rwo difſeifors be, and they infeofftee another, and tak: 
back an eſtate for life or in fee , albeir they remaine diſſes" 
ſors to the difſeiſee, as to have an Afl. againſt them , yeti'Þt 
he releaſe to one of them, he ſhall not hold out his compan+ Þ&&i 
on, becanſe their ſtate in rhe land is in by feoftment. $0 

If there be two diffeiſors, and they be difleiſed , and they" 
releaſe to their difſeiſor , and after difleiſe him , andthenÞ! 
the difſeiſee releaſe to one or both of them, yer the ſecond” 
diffeifor ſhall reenter ; for they ſhall nor hold the land Pit 
gainſt their own releaſe. FE 

If adiffeiſee releaſe to one of the diffeifors to fome put«1 
poſe, this ſhall enure by way of entry and feoffment, viz; 4 Pt 


£0 hold out his companion. Butas to arent Charge your 
t 


* - <xonþ 

"Y pe” 

s » 50, vx p 
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{byhimy it ſhall nor enure by way of entry and fecoffment, 


TeiſgSifthe difieiſee had entred and enfeoffed him , the rent 
, thiSwre had been avoided. 
Ihatitisa certaine rule, that when the entry of a man is 


able, and he releaſe to one that is in by title ( as 


inf Sico the feoffee upon condition is, ic ſhall never enure by 
4Srofentry and feoffment, either to avoid a condition, with 
She accepred the land charged, or his own grant,or to 
#þ Sour his companion. 


58...» 2&4 


VS CO 


SDS EDSER<ESS 


Ind where ir appeareth by our author , that a&s done by 
S6f{ciſor ſhall nor be avoided by the releaſe of the difſei- 
& ltis to be noted, that atts made to the difſeifor him- 
y ſhall not be avoided by the alteration of his eſtate by 


releaſe of the diffeiſee, as if the Lord before the releaſe 
onfirmed the eftare of the differfor to hold by leffer ſer- 


$5,the difleifor ſhall take advantage of it, and fo of eſto- 
Wiobe burnt in che houſe,and the like Law is of a warran- 
Fade unco him, 


faalien be a difſeiſor and obtaine letters of denization, 


When the diffeiſee releaſe mnto him, the King ſhall nor 
Petie land, for the reicaſe hath altered the cſtace, and ir 


twerea new purchaſe, otherwiſe it is if the alien had 


Kathe feoffee of a diileiſor. Fo-27 8.b. 


Ihe Lord difſeiſe the Tenant, and is difleiſed, the difſei= 
leaſe to the ſecond diffeiſor, yet the Seigntory is nor re- 
; for between the parties, the releaſe enures by way of 


Þ1 and feoffment as to the land, but not having regard to 
Þ%gniory 3 and for that the poſſeſſion was never aRually 
aoved, or reveſted from the difleiſor, who claimeth under 


lord, the Seigniory is not revived. Bur if the Lord, and 
anger diffciſe the Tenant, and the difſciſee releaſe to 
ranger, there the Seigniory by operation of Lawis re« 


ka, for the whole is veſted in the ſtranger, which never 


ned under the Lord 3 and in that caſe if the Lord had di- 
«PU the land had ſurvived, the Seigniory had been re- 


Se. 
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| Sef. 478. Fo0.279. a. 


Note, that where the law in one cafe, doth give am 


\"4{% 


ſeverall remedies , and of ſeverall kinds , there is a greater 


and knowledge for him to chuſe his apteſt remedy. 281 
98. 9 E.4.46+ 21E.4455. 41E. 3.10. 2 Heq-12. 41 Lo 
A man makes a gift in taile,the remainder-in fee, Te 
raile dieth withour ilne, an eſtcanger intrudes, and hey 
mainder brings a Formedon, and recovered by default, a 


ire! 


makes a feotftment in fee, the intrudor reverſe the recom . 


in a writ of deſceit and entry, he ſhall deraine the land{ 


ever, and the feoffee ſhall not have a writ of right: And 


likewiſe if a difſeifor die ſeifed, and a ſtranger abate, and 
diffeiſee releaſe to hini, the helix of the dilleiſor ſhall ex 
and detaine the land for ever. 9g H. 7.24. 

Dormit aliquando jus, moritur nunguam ; Right nal 
den downe, bur never troden out 3; for where i it habe 
ſaid, thar a Teleaſe of right doth in ſome caſes enure ak 
of extinguiſhment it is ſo to be underſtood, either (uk 
Zlteon doth here Jin reſpe& of him that makes the releaſe 
in reſpe& that in conſtruRion of Law, it enurerh notak 
ro him to whom it is made, but to others alſo, who be elt 
ger to the releaſe, which as hath been ſaid, is aquilgh 
inheritance extinguiſhed. 


As when the heire of a diffeiſor 1 is diſleiſed, and the dif 


ſor make a Leaſe for life, the remainder in 'fee, if thel P: 


diſſciſee releaſe to the Tenanr for life,rhis is ſaid to enjuſt 
way of extinguiſthment, for that ir ſh1ll enjure ro himin 
mainder, who is a ſtranger to the releaſe,and yet in ruth} 
righr is not extin, but doth follow the pofſeſſion, vz/1 
Tenant for life hath ir during his time , and he in ren 


to him and his heirs, and the righc of inheritance ou 


in the remainder. 14 H.8.6. bs 


Sei. 479, and 420. 


Here Littleton putterh a diverſity berweene releaſes, 
enure by way of excinguithmeat againſt all perſons, 4 
W 


þ a 
$7. 


Trhe 


he 


Wie 


Of Beleaſes. =_ 


\Ivrcofall perſons may take advantage j and releaſe which 
\Ricpe& of ſome perſons entre by way of extinguiſhmenr, 
Wi of other perſons by way of mitter le droit. Or betweene 
ales which indeed enure by exringuiſhment, for that hee 

LE rhom the releaſe is made, cannot have the thing releaſed; 
$MKrelceaſes which having ſome quality of ſuch releaſe, are 


uo enure by way of extinguiſhment; bur in troth do nor, 
that he ro whom the releaſe is made , may take the thing 
ſed. 11 H. 7-25. 30 H. 6. barr, 39. 38 E.3.10. : 
conBand here Litt/ezop putreth caſes , where releaſes doe abſo- 
nd Wely enure by extinguiſhment 3 as 1. Of the Lord and Tee 
nde; for the Tenant cannot have ſervice to be raken ofhim- 
UW nor one man can be both Lord and Tenant. 2+ A man 
Wot have land, and a rent ifluing ont of the ſame land. 
\Y\wan cannot have land, and a common of paſture ifluing 
"ofthe ſame land» Fo.280.A. 
She meſne being a feme enter-marrie with the Tenant 
Vile, if the Lord releaſe to the feme, the Seigniory 
SS isextin&, bur if the releaſe to the husband, both Seig- 
Si and meſnaltie are extinet; © and in this caſe if the Lord 
tWlezſe ro the hasband and wiſe, it is a queſtion how the re- 
le ſhall enure 3 but it is no queſtion bur that a releaſe 

"Buy be made to a meſualty, or a Seigniory ſuſpended in 

Fit of the eſtate. 19 H. 6.19. F- 
The Lord may releaſe his Seigniory to the tenant of the 
0 for life or in taile, & fic de ceteris, Bur fo cannot one 
Wee a right or an aRion, &c. 13 E, 3. Extinguiſhment. 
"W1;.and voucher F.I 20. 

White, that by the releaſe of all his right in the Seigniory 
+" Mite Land, the whole Seigniory is extin@ without any 
of inheritance, 12 H. 4.Keleaſe 21+ 18 E. 2, i61d.5.26, 

g WIL 41.4 6 : 

Tthere pl and Tenant by fealty and rent, the Lord 
- \Farth the Seigniory for yeares, and the Tenant arturne, 
lord releaſe his Seigniory to the Tenant for yeares, and 

PF Tenant of the land generally , the whole Seigniory 1s 


» ſhud, and the ftate of the leflec alſo. Bur if the releaſe 
T had 
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had been to them and their heires, then the leſſee ha} 
the inheritance of the one moity , and rhe other mojtyhiſſ 


'' 


been extinCt, Vide ib. 8c. 
Seft. q81, 482. 
Here it appeareth by Littleron, That if a man make aluW0t 
- for life, the remainder in fee and Tenant for life ſofferanſ 
covery by default, that he in remainder ſhould nor luſt; 
Formedon by the common Law : for Littleton ſairh, that 
had not any remedy before the Statute. Neither is theugſo 
ny ſach writ'in that caſe in the Regiſter, albeir in ſonie buſi 
mention is made of ſuch a writ. W}«2+ c4.5. 34 6:3. Foul 
31.11 E.3.ib:.31.2 E.3.49.F.N.B.117.6.7 H.7.1z.. 
Mes fi celuy en le remainder uſt entry ſur le Tenant puroie@e! 
lay diffeiſiſt, e& apres tenant entry ſur luy, & apres taht} 
zerme de vie, per tiel recovery pride per default & 25/. well 
en remainder bien poit aver breve de droit envers celuy que ln 
7a, pur ceo que lemiſe Seigniory Joine falement ſur le weeds 
Ec. "ae 1 
Here a difſeiin gotten by wrong, and defeated by tlxapweu 
try ofhim, that right hath, is ſufficient ro maincaine {ſtil 
of right againſt rhe recoverer in this caſe; for albert theſe 
is defeated, betweene the leffee for life, and hiii in the i! 
mainder, yet having regard to the tecoveror, 'whoiyalſcal 
ſtranger and hath no ricle, it is ſufficient againſt him, Uſer 
otherwiſe it is, againſt the party himſelfe, har defearetli 
ſeifin, and the Jaw is propenſe' to give remedy to hinagten 
righr hath. 7 E.3.62. 38 E.3e 37. Fur. utr.1. _ 
Lands are letten to A. for life, the remainder toB93- 
life the remainder to the right heires of the heirs of A. #qp%C 
eth, B. entersand dyeth, a ranger intruderh , the hens 
A. Hall have a writ of right of che ſeifin,, which A." 
Tenant for life F9.281.a. | Þ*c 
If Lands be giyen in taile to A. rhe remainder rohisn of 
heires, A. dyeth withour iffue, the Collaterall heirUgpu ; 
ſhall have a writ of right of the ſeiſjn of A.'q E-3. 16,17: th 
And ſo notea diverfity between a ſeiſin to cauſe poſi-)P9V)! 


Of Releaſer. 309 
20 t{lbd;. for there is required a more actual ſeifin, and a ſei- 
naintaine a writ of right, 40 E 3.8.42. E 3.20.37.Af. 
Ju) £44-24-7.H- 5.4.1 1-Hoge Ile 


Se&. 483. 424. 
late a diverſity 3 where the ifſue taken goeth to the point 
taMevric or ation, there od and forma , are but words of 
have; as in Littletons caſe of the writ of entry in caj# 
6 and fo is the (&c.) well explained in this SeQion- 
wee otherwiſe it is, when a collaterall point in pleading is 
> bedffiſed, as if a feoffment be alleadged by two , and this is 
wired Moo and forma, and it is found the feoftment of 
"B there modo and forma is materiall. So if a feoftment be 
red by deed,and it is traverſed ab/que hos quod feofſauit 
at formaupon this collaterall ifſue , moda et forma are fo 
lu , as the Jury cannot find a feoffment without deed, 
wil. 40 E.3-35.21.E-3.4.22. F\N.B.205+-206.g-40 E.3, 
"888.ifue Br.80. 12 E 4.4. 
"Mee is another diverſity to be obſerved, that albeit the 
Wcopon a collaterall point, yet if by the finding of part 
4#F&ifoe, it ſhall appeare to the Court,thar no ſuch ation 


ſor the plaintifte, no more then if the whole had beene 
has there Hodo & forma, are but words of forme as here 
{caſe which Lizzleror purreth of the Lord and Tenant 
Iceth; 10 E.4.7- 8 E.q.15. 20 and 21 E. 4-3. Merlbr. 


mWhe matter of the iflue be found ir is ſufficient , and this 
 Wivlds in criminall cauſes. PI. Com. 161. v.6 E. 3:41.b. 9 
BUl13-H.7.14.8.E.3.7008. Aſſ.29. and 39-5.H 4.22. 7H. 
AP Com.g 2.3, Mar. Dyer, 115. 116.40 E,3.35-31.E.3, 
ar 53.23, 4.48. 
Hilfe leflee covenants with the leffor not to cut downe any 
Tic. and binds himſelfe in a bond of 4ol. for perfor- 
$8 of covenants, the lefſee cuts down Io. trees, the leflor 
rela ation of debt upon the bond, and affigneth a 
7: that the leflec cutteth downe 20.trees whereupon 
6joyned, and the Jury find that the lefſee cut down 19, 
| T 2 jadge- 
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judgement ſhall be given for the Plaintiff, for ſufficient; 
ter of the iflue is found for the Plaintift- 
6 D 


Sef. 485, 436, 
(H. 


An aſſault, battery, or taking of goods &c. alledgef 
another county, cannot be traverſed without ſpecial « 
of juſtification, which extendeth ro ſome ceitain place;ſje, 
if a Conſtable of a Town in another county arreſt thei; 
of a man, - that breaketh the peice , there he may tran, 
the county (bur he muſt not reſt there) bur all other pl 
ſaving in the Town whereof he is Conſtable. + 

And foir is of taking of goods, the Defendant juſtia; 
damage fcaſant in another county , he muſt as before tf; ; 
verſe. 

But where the cauſe of the juſtification is not reſtrain, 
toa certain place, that is ſo local as it cannour bealledgel 
any other Town &c. then albeit the action be broughth 
forraign county, yet he muſt alledge his juſtificationin Wyn; 

county where the aQion is brought. 14 
Inan aRion npon the caſe, the Plaintiff declared ſorſpalh 
ing of ſſanderous words, which are tranſicory, and lat 
words to be ſpoken in Londoz,the Defendant pleadedam 
cord for ſpeaking of words in all the Counties of El 
ſaving in Londsn, and traverſed the ſpeaking of the words 
London : the Plaintiff in his Declaration denyed the ally, 
cord, whereupon the Defendant demurres, and Judgenſy 
8c. for the Plaintiff, Ty. 3© EL. Kings Beach. Ingleber 1 
Fones, & Com. Pleas. Paſch: 38 El. Rot. 1656. | 
It is an ancient Principle in Law, T hat for tranſitorya 
ſe: of aQion, the Plaintiff might alledge the ſame in wiſh 
plac: or county he would. KF: 
It js better that ir be turned to a defauir, then the I 
ſhould be changed , or any innoyation made , 2H. + 
33 E.3-1. | 

A man did grant a rent, that the grantee ſhould k 
the diſtreſs againſt gages and pledges, and yer he ſhally 
delivery, for otherwiſe by this new invention all RF 
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gs ſhall be taken away, 4 E.3. cap. $ 4 H.4. cap.2. 
nn where the Jury is bound to finde as well local things in 
&uy caſes, as tranſicory in other Counties. Uide lib.6. fol. 
i Dowdales Caſe , 3 E.3- Aſſ-446. 14 H:4.35» FH.5 2. 
18.6.2, 7 E.4-45. 18 E.4-1. 13 H.7.19. 2\Mar. Br. att. 
il y 20 El, Dyer 171. 19 H.6-48. 28 H.8. Dyer 29. 12 H. 
41 © 


i Bf 
ace;Fkep. by the Gommon Law, if the Defendant hath cauſe of 
MWication or excuſe, then can he not piead Not guilty, for 
upon the evidence ir ſhall be found againſt him, for 
' Pache confeſſeth the battery, and upon that ifſue cannor 
—Miife it, bur he muſt plead the ſpecial matter, and confeſs 
S juſtifie the Battery. 
Ve Pf in Battery the Defendant may juſtifie the ſame to be 
- Yneof the Plaincifis own afſaulr, he muſt plead it ſpecially, 
Nat maſt not plead the general iflue 3 and fo of the like. 
«geF a Treſpaſs of breaking his Gloſe , upon Not guilty, he 
Wot give in evidence, that the beaſts came through the 
10 Finifts h:dge, which he ought to keep, nor upon the ge- 
; Þ«liflue juſtifie, by reaſon of a rent charge common, 8c. 
8.8. By. 
ad hh Detinue, the Defendant pleaded Non detinet, he can- 
lac teive in evidence, that the goqds were pawned to him 
Vrmoney, and thar ir is not paid, but nauſt plead ir, but 
may give in evidence a gifr from the Plaintiff, for that 
Ie fetch he deraineth not the Plaintiffs goods, 22 H 6.33- 
SO El Dyer 27 6. 2 2M. Dyer 212, 
 $ frwomen be bound in a Bond joyntly, and the one is 
S*alone, he may plead matter in abatement of the Writ, 
1Sthe cannot plead Non eft faftum,for it is his Deed,tbough 
N oo his ſole Deed, /ib.5. fo.119. Whelpdales caſe, wide 
We (0,283.4, 
© 7 leg. whenſoever a man doth any thing by force of a 
+Piurant or Authority, he muſt plead it. 
1] bor all chat hath been ſaid muſt be under two cautions 3 
a L That whenſoever a man cannot have advantage of the 
5 ul matter by way of pleading, there he ſhall rake ad- 
. SY vantage 


| 
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vantage of itin the evidence: For example ; the Riie|ydd 
Law is, That a man cannot juſtifi: in the killing or deathef\ror 
a man, and therefore he ſhall be received to pive the oyyhudr 
cial matter in evidence, as that it was ſe defendendo &c, Jen 
2. That in any a&ion upon the caſe, Treſpaſs, Battery, 
of Falſe Impriſonment againft any Juſtice of Peace, Mays t 
or Bayliff of Ciry &c. in any his Majeſties Courts in 
minſter or elſewhere, concerning any thing by any of the 
done by reaſon of any of their Officers aforeſaid, and allt 
ther in their aid or afliſtance, of by their Gommandnggh"! 
&c. they may plead the general iſjJue, and give the ſhadhh% 
matter for rheir excuſe or juſtification in evidence, 7 JaogIt#* 
23 H.8.C.5. | Yhreh 
Probationes debent eſſe evileures (i.e.) periÞicue & facilwh m" 
telligi. = i 
if the Treſpaſs were done the 4 of May, and the Pliniffit" 
alleageth the ſame to be done the 5 of day, or then} bl 
May, when no Treſpaſs was done, yet if upon the evidene}* 
it falleth out, that the Treſpaſs was done before the alling 
broughr, it ſufficeth , 19 H. 6. 47. 5 E-4-5. 21 E, 4. 
And Littleton fairh, That the Jury may finde the Defenda}®E 
guilty at another day then the Plaintiff ſuppoſeth. &t. 
Note, That the Law of. England reſpe&eth the effe(t allf + 
ſubſtance of the matter , and nor every nicity of forme 
circumſtance. Qui heret in litera, heret in Cortice, & apa 
Jurp, non ſum jura. 


Set. 487. Fe.283.b. 


Note a diverſity, when the poſſeſſion is firſt, and theatf% 
right cometh thereanto, the entry of him that hath rigulÞþ < 
rothe pofleſſion ſhall gain alſo the right, 5o E.3 73. vey 
S 447. lea 
But when the right is fiiſt, and then the poſſeſſion come 
ro the right, albeit the poſſeſſion be defeared (as hereinl{ak 
tHetons caſe it is by the heir of the diffeiſor) yer the righta%,2 
the difſeiſee remaineth, A. dyeth ſeifed, and the land « 
ſcendeth ro By his Son, before he enter, an eftranger aqui 
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Riledladdyeth ſeiſed, B. enter, againſt whom the heir of the A- 
leathoffaror recovers in an Afſize, B. may have a Writ of Mortdar. 
© Lud recover the land againſt hlm.. And if the diffeifin had 
& {ken done to A, &c. then after the recovery in the Afize, 
(6 hould have had a Writ of entry in the per, becauſe the 
ar ir that is in by- diſcent, is in the per. 
We | Sed. 450 & 491. 
1 allo Iyprecipe quod red, If the Tenant alien the land, hang- 
imei the Writ, &* puzs le Demandant relea'e a luy tout ſon droit, 
welds cel releaſe oft bone, pur ceo que il ct ſuppoſe terre tenant per 
04016 del Demandant & uncore i nad riens n la terre al ttrvps 
Jarckuſe fait. Item ſeen precipe & ce le tenant vouch, & /e 
Her hy Ynchee enttr'y £12 gar7? fi apres le demandant releaſe & coal voucher, 
aeſi ſets bme, pur ceo que apres le wouchee avoit entry en le 
nnfuor' if eff renant en ley al demandant rc. 
er Botif after the vouchee hath entred into Warranty, and 
lene ircome Tenant in Law, an Anceſtor collateral releaſe to the 
fSanchee with Warranty, he ſhall not plead this againſt the 
| I0mandanc, for thar the releaſe by the eſtranger is void, 
Ps v4.13. Iz Aſſ. 41. 7 E.3e 6e 8 H.75. Dyer. 17 El-341. 
W447 + 


['44 : 


Sefi. 492, Fo.285.4. 


Nets, there be two kindes of ations, w3F. Concerning 
$1?laita Goroue, or Placita Criminalia. 2.Placita Communiay 
ſuCiviia, Of ations concerning Common Pleas, quedam 
latin rem, quedan in perſonam; & quedam mixte, Vide $» 
ent eAtTio nihil aliud eſt quam jus proſequendi in judicio quod 
oli debetur. Or Attton neſt auter choſe que loial demand de ſen 
Whit. And by the releaſe of all a&ions, cauſes of attion be 
teaſed, but within a ſubmiſſion of all a&ions ro Arbitre- 
at, cauſes of a&ion are not contained, (ib.8.153. Al:hams 
ak, 35 H.8. Dyer 57, 5 Mar,217. 36 H.6.8. vide 42 E.3. 
tKdÞ22,23. 

Note a diverſity, A man by his own cannot alter the na- 


ire of his a&ion 3 and therefore if the leſſee for life or 
| T4 years 


TCL 


314 Of Releaſes. 
years do waſte, now is an action of Waſte given to the leflogdy 
wherein he ſhall recover cwo things, viz. the place waſteſitint 
and treble damages. But by a@ in Law rhe nature of the 
aQion may be clanged, asif a man make a leaſe pur tm 
aauter vie, and the leflee doth waſte, and then Ceſty que wiv i 
dyeth, an a&Rion of Waſte ſhall lie for damages onely, bv- 
cauſe the other is derermined by aQ in Law, 14 H.8. 14.23 
8. Br. Waſtes 4 
And again hereupon is another diverſity ro be obſervel 
that incaſe when an aQion is well began , and part of the 
ation determined by a& in Law, and yet the like ationin 
the reſidue is given, there the Wrir ſhall not abate but pv 
ceed. But where by the determination of part , the 
aQion for the reſidue remaineth not, there the ation wlf 
commenced ſhall abate, 9 E4.50. + 
But if T enant pur auter vie bring an Aſſize, and Ceſh qu 
wie dyeth, hanging the Writ, albeit the Writ were well 
menced, yet the Wrir ſhall abate, becauſe ne Aﬀize ada 
be maintained for damages onely. Alſo an afion of Wilt 
muſt be ad exhereditationem, 2 H.4- 22. 6 E:2. breve 80jh 


C1 


vide $ec. G-- Lint! 


If a Writ of Annuity be brought, and the Annuityd& 
termineth, hanging the Writ , the Writ faileth for «x 
becauſe no hke ation can be maintained for the arrerageW; 
onely, but for the annuity and arrecages, 34 H.6.10. 94 
39. 14qH.7.31. | es *Y 

But where damages onely are tobe recovered, thered 
beit by a& in Law, the like a&ion lieth not afrerwards, yaſ 
the ation well commenced ſhall proceed ; as if a ConſpinÞree 
cy be brought againſt wo, and one of them dye hanging 
the Writ, it ſhall proceed, 22R.2. Breve $88. 18 E.4-1. Al 
in an Aﬀize of No. Dif. a Writ of Annuity, © imp ando 
ther mixt ations, areleaſe of aRions reals is a good pl 
and fo it is of a releaſe of attions perſonals, 2 H.413-gÞ 
6:57. I 

But if three joyntenants be difſeiſed, and they arraignaſu 
Afiize and one of them releaſe to the difſeiſor g)l adtias 


peſ* 
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fordefonals, this ſhall barre him , bat it ſhall not bar the other 
tedintiffs for haviog regard to them, realty ſhall be preferred, 
the une 14jus trahit ad ſe minus dignum, 30 H.s. Barre $9. 
"k(E.2. {0, 6- ; 

ey / 2 a Writ of Ward brought by two, &c. 

Nets diver ſit. In real aRions where damages are not to 
recovered by the Common Law, as in an Afize &c. but 
given by the Statute, there a releaſe of all actions perſo- 
no barre, as in the Writ of Dower. Ertry ſur difſeiſen 
ber &'c. Mordang. rAiel &'c. Ment. cap. 1. Dower, Glec. 
I, 


3 


Sect. 493, 494- fol.: $8.0. 


wel AReleaſe of aftions perſonals isa good barre in a Qu.imp. 
Sake it is a mixt ation, 22 H.6.27.b, 

A difſeifor that hath nothing in the land, may plead a re 
tk of ations perſonals, becauſe damages are to be recover- 
wainſt him, 11 4.9.18 E.3.2. 23,24. 

And the Tenantin an Aflize ſhall plead a releaſe of actions 
xonaals ro the difleiſor , for that plea proveth that the 
Flinif hath no cauſe of aRion againſt him, 13 H.4.2.4. 

f the diffeiſee releaſe to the diffeiſor all ations reals,and 
Mdifſeiſor maketh a feoffment in fee , and an Afſize is 
peBimuehe againſt chem, the feoftee ſhall not plead the releaſe 
L4Þthe difſeiſor , for that he is not privy to the Releaſe, for 
tkaſe of aRions ſhall onely extend to privies. 

f the difſeiſee releaſe all aRions to the diſleiſor, and dye, 
+ JaÞedoth barre him bur for his life, So note a diverſity be- 
Pena releaſe of Right, and a releaſe of Attions, 19 H:6. 


Sed. 496. Fol.286.4+ 


the difſeiſee releaſe all aRions to the heir of the difſei- 
LEtvhich is in by difcent, he hath no remedy to recover the 
Þtl; but yer the difſeiſee hath a right, for that he hath re- 
Pd his actions and not his right. 

| the heir of the diſſeiſor make a feoffment in fee to _ 
per | an 
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and the diffeiſce releaſe to one of the feoffees all aRionsth 

farvivor ſhall not plead this Releaſe. 4 
Note, when a man hath ſeveral remedies for one and th 

ſelf ſame thing, be it real, perſonal or mix, albeit he relugy 

one of his remedies, he may uſe the other, 19 4.3.30 8} 

19.6. 21 H.7.2 Zo» | k 


Seft. 498. F4l.286.b. 


If the Plaintiff in an a&ion of Detinue of Charters whidihy 
concern the inheritance of his land, can declare of one Chat 
ter ineſpecial ; the Defendant ſhall not wage his Law, g1 
3.2 8 H.6.28.28,29- 10 H.6.20, 21H-6.1. 14 H.6.4.14Hihy 
23624,27« | 

An aQion of Detinue for Charters doth ſound in therefl 
alty, for therein Summons and Severance lyeth ; and int 
tinue of goods a.(apias doth lie, but for Charters in ſpec 
4 Capias lieth nor , and yet a releaſe of ations perlondifh 
in a Writ of Detinue of Charters, 1s a good barre, 2084 
45. 19 E.3. Severance 14+ | 


Sed. 499. Fd.287.4. 


In a Writ of Dower the Tenant pleaded that before tl 
Writ purchafed A. was ſeiſed of the Land, 8c. nntil byt 
Tenant himſelf he was diffeiſed, and that hanging the Wi 
A. recovered againſt him &c. Judgement of the Writ, ap 
adjudged a good plea ; in which plea, the Tenant conſe 
a difſeitin in himſelf, 15 E.4-4.b, 


Seff. 500. . Fol.287 b. 


. Placitorum) criminalium alia majora,alia minoragalia 
ſecundum criminum quantitatem 3 ſunt enim crimina major il 
dicuntur capitalia eo quod ultimum inducunt ſupplicium &t- 
nora vero que fuftigationem inducunt, vel penam pilloralem, 
turboralem, wel carcerks jincluſſonem ec. Bradt. lib.z-101.] 

Criminalinm quedam ſententialiter mortews inducunt, quem: 
verd minime- Flera lib.1, c.15. Fant! 
Appellum, ſignifieth Accuſatio 3 and the Appellant; Acvyn 
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Site is peculiarly in legal ſignification applied to Appeals of- 


forts : | 
1 Of wrong to his Anceſtor, whoſe heir male he is, and 


laiGkcis onely of death, whereof our Author here ſpeaketh. 


The 2- is of wrong tothe husband , and is by the wife 
7of the death of her husband:to be proſecuted. 

The 3. is of wrongs done te the Appellants themſelyes,as 

bery, Rape, and Mayheme. The word ApeRium is deri- 


wiidladof Appeler, to call, becauſe Appelians vocat renm in judigi- 
is Glanv: 1.7.c.9+ eft;matio capitis (i.e.) ſo much as one paid 


lr the killing of a man, Feta 1ib.1 cap.42+ Hoved. fol. 


You ſhall not reade of any InſurreQion or Rebellion be- 
Je the Conqueſt, when the view of Frankpledge and o- 
Wir ancient Laws of this Realm were in their right uſe, 
releaſe of all ations real and perſonal cannot barre an 
yea! of Death, becauſe that releaſe extendeth ro common 
Wl ations, and not to actions criminal, 21 H.6.16s 
Iberia, is a felonious taking away of goods de 1a Robe,that 
kom the perſon, 22 4f.39.7-1.C 29. 


Sed. 502. Fol.288 a. 
i £1 appeale de Mayheps un releaſe de touts maners aftions perſor 


We bore plea ec. for that every ation wherein damages 


th are recovered by the Plaintiff, is in Law taken for an 
on perſonal, 21 H.6e16. | 


Seft.g03. Fdl.288.b, 


kefore that time that the Outlawry appear of Record, the 

inendanr doth nor forfeit his goods, nor the Plaintiff can 

iEedifabled, nor any Writ of Error doth lie in that caſe, 

M8 df.49. 12 E.3. Utlage 3. M. 4. & 5. Elix: Dyer 222. 
y | 


f a man by proceſs upon the Original be Outlawed,there 
hall be reſtored to nothing in the perſonalty againſt the | 
Finiff. But where by the Outlawry he forfeited all his 


00d and chattels vo the King , he ſhall be reſtored to 
| _ them; 


410724 TI EOS ror, py ufraghtn « © ou 


__ 7” —— ——_—— 


318 Of Releaſes. 


them ; alſo thereby he ſhall be reſtored to the Law, andy 
be of ability to ſue 8&c.bur if the Plaintiff in a perſonal aQin| 
recover any debt &c. or damages,and the defendant be Ont. 
lawed after Judgment,there in a Writ of Error broughthy| © 
the Defendant upon the principal Judgment ,a releaſe of al} * 
ations perſonals is a good plea. And fo it is where a Judge. . 

W 

4 


ment is given in a real a&tion, a releaſe of all aQtions reak 
154 good barreina Writ of Error thereupon. 

And in this ſpecial caſe here put by Littletoz , wherein th 
Plaintiff is to recover , or to be reſtored to nothing again]? 
the party ; yet for that the Plaintiff in the former aRtion yz" 
privy to the Record, areleaſe of a Writ of Error to himy / 
ſufficient to barre the Plaintiff in the Writ of Error of th 
Suit,and vexation by the Writ of Error. And ſo note, tif 
an ation rea] or perſonal doth imply a recovery of ſons 
thing in the realty, or perſonalty, or a reſtitution to the 
ſame, but a Writ implyeth neither of them , 1 H.46 
13 Ee4.1,2. 26 H.8.3:b. 29 Aſſ.35. 47 E+3-6. 35 H.6.19. 


Seft. 504. fol,289. &. & be 


A releaſe of all a&ions reg. is no barre of execution, fit 
the execution doth begin when the a&ion doth end. Ani 
therefore the foundation of the firſt is an Ociginal Writal® 
doth determine by the Judgement; and Writs of executin} © 
are called Judicial , becanſe they are grounded upon te 
Judgement, 13 H.4. Rel. $3« 19 H.6.3. Where a Capi # 
Sat, lieth at the Common Law, and where it is given by 
ruce, vide Sir william Herberts caſe, lib.3. fo-11,12. 

Maximes in the Law concerning Executions, Eaquel * 
Curia noſia rite afta ſunt, debite executions demandari devel” 
parum eft latam eſſe ſententian niſe mandetur executioni. Eat; 
140 Jurh nou habet injuriam. Exccutio eſt fre us far WIT; 
Turks effeftus in executione conſiſtit. Proſecutis legis eft gill; 
wzexatio, executio legls coronat opus. Boni jJudics eſt judial 
fme d'latione mandare executioni, Favorabiliores ſunt e 
nes alth progeſſthusquibuſcunque, | 
When Litzleton wrote, by force of certain Ads of Fai 
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Roy | Bets Execution might be had of Jands (beſides by force of 
On | the Elegit) npon Statute Merchant, Sratute Staple, and Re- 
hrby cpnizances taken in ſome Court of Record, and fince he 
; wrote upon a Recognizance or Bond taken by force of the 
udpe Satute 23 H.8. before one of the Chief Juſtices, or the 
reakl] Mayor of the Staple, and Recorder of London out of Term, 
which hath the effe& of a Statute Staple, 11 E.1. Stat. de 
in th | {02 Burnet, 13 E.1. de Mercat. 27 E.3e 6-22. 23 H-8. cap.6e 
gan 5 E.3453- @ vide 32 H.8. c.5. a profitable Statute, concern- 
ion (0, 0g <xecutions of Lands, Tenements,8&c.Sed opus eſt interprete. 
Tho + Vide fo. 28g. & lib.g. fo.56. Fulwoods Galſe. 
of th} if 4 man have a Judgement given againſt him for debt or 
e thy mage, or be bound.in a Recognizance, and dyeth, his 
"= | (Kit within age, or having two daughters, andthe one with- 
to th age , no execution ſhall be ſued of the lands by Elegirt 
L 4 aring the minority, albeirthe heir is not ſpecially bound, 
19. | charged as Terre-tenant, Ig E.3. «Age 95. 24 E.3. 28. 
"Atl 29 E 3.50, 47 4ſſ.4+ 47 E347. lib.3.f.13. Brooks 
| dit 33. 
on,fr}, And fo againſt: an heir within age no execntion ſhall be 
An ed upon a Statute Merchant or Staple, nor upon the Obli- 
ritad}{#0n or Recognizance upon the Statute 23 H.8. for it is ex- 
cotin} pred in the Proceſs againſt the heir- Neither if the heir 
on the} Mithin age endow his mother ſha!l execution be ſued againſt 
pas d ter during his minority, Temps E.1 402.419. f0-290-4. 
by St Vide leſtatute 13 Elix. cap.5 made againſt fraudvlent feoff- 
tents, gifrs, grants, &c- Judgements and Executions, as 
a0 ll of Iands and tenements, as of goods and chattels, to 
-$Ky, hinder or defraud Creditors and others of their juſt 
re lawful Aﬀtions, Suits, Debrs, Damages, Penalties, For- 
þ lbFwres, Heriots, Mortuaries and Releaſes. Sed ops eft &c. 
ml 93 fo.80,&c. Troynes Caſe,l. 5.f.60, Gooches Caſe, 1.6,f.18. 
dal Ros Caſe, 1.10.f.55. the Chancellor of Oxfords Caſe, See 
þ lieStatute of 3H. 7. 6.4: & $0 E306. M., I2 & 13 Eli; 
295.18 Elize45 1. Dyer. 
ak) Wegit is a judicial Writ,and is given by the Statute either 
nent $Pon a recovery for debt or damages, or upon a Recogni- 
., Zance 


nd to 


qu 
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Zance in any Court. The words of the Writ be Elegit aj 
liberari Fc. By this Writ the Sheriff ſhall deliver to the 
Plaintiff Omnia catalia debitoria (exceptis bobus & afris Carucd) 
& megietatem terre. And this muſt be done by an Enqueſt pl 
to be taken by the Sheriff. #.2.c.18. /.2.c.18. | 

Fierz fac. is a Writ mentioned in the ſaid Statute, but isa 
Writ of Execution at the Common Law , and is calkd x 
Fjeri fac. becaaſe the words of the Writ direQed to the Shs 
ritf be, quod fieri fas. de bonis tf Catallis &&e, 

Bur note, that a Gapias ad ſatifac. is not mentionedinthe 
ſaid Statute, becauſe no {apias ad fathfac. did lie at the Com 
mon Law upon a Judgement for debt, 8c. or damages, but 
only when the original ation was Que vi & arms 8&c.but lat; 
ter Statutes have given a Capias ad. ſatis fac. where debt && 
or damages are recovered, Ltb.3- fo.l1. Sir William | 
Caſe. . 

And note, that theſe three Writs of Execution oughtto 
be ſued ear within the year and rhe day after Judgementy 
bar if the Plaintiff ſvwerk our any of chem within the yeah, 
he may continue the ſame after the year, until he hack 
CUtiON. . -j 

And to none of theſe Writs of Execniions the Defendant? 
can plead 3 bur if he hath any matter ſince the Judgement| 
to diſcharge him of execution (as a releaſe of all execus 
tions &c-) he may hare an Audita querela, and relieve hims! 
ſelf that way. "| 


__ _ 95> ©” Fg” 


B ; 
Pe, 
#3, 
hk 


4 

1 - 
ACE. 
$3 


Sef. 595. Fol.209 b. 4 

Scire fac. is a judicial Writ, and properly lieth after the 
year;and day after Juigement given. Bur becauſe the De 
fendant may thereupon plead, this Scive fac. is accounted 
Law to be in nature of an ation, and therefore a relealet 
all ations is a good barre of the ſame, and ſo is a releaſe® 
EXECutions, &c. 19 H.6,3. (4.) 18 E.,4.7. ._ 

This Writ was given in this caſe by the Sratute of 12208 
C.45. for at the Common Law, if the Plaintiff had ſurcealeds Jl 
to ſue exeemion by fieri face or lrvari fac: a' year and _ 1 


&5 4} 
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$ ſti | tehed been driven» to his new Original , 8 Z.3. 299,298, 
) the 4 33-1.3-12, 

'ued) } Note , that every Writ whereunto the [Defendant may 
queſt | plead, be it Original or Judicial, is in Law an ation. 


Sef. 507. Fol.291.4. 


ed 2 | Note a diverfity between a releaſe of all ations, and a re- 
She. Þ laſe of all fouits. If a man releaſe all Suits, all Execution 
pgone, for no mancan have Execution without prayer and 
it, bot the King onely. 26 H.6, Exec-4.l.8f-153. Ed. Alt- 
ian; caſe. Brook tir. Kel. 87. 

Soif => —_ of a man be taken in Execution , and the 
fireleaſe all aRions, yet ſhall he remain in Execution; 
| all debts or duties it is otherwiſe, 26 H.6. 


4 
*t3:M 
: av : 


HIGWGOTY to B. and B, releaſe him all his du- 
f—prinn an ation of account, for what ſhall 
pun: is Incertain, but duties do extend. 
10g enpin 'is certain, and therefore diſchargeth 
in perforl ations and executions alſo, 20 H.6. 


FT Mn 
4 
.* 


$is v6 
*% : a4 


"= hy of 0-511. Fol.291.b. 292.2, 

oy © Expreſs or in Deed, asin all real aRti- 
ons. 

A Þalinplys or in Law;z as 1. InallaQions 
> þ perſonal. 2. In aRtions of Appeals. 3. Of 
£4.C % } Exccution. 4. Of Title or right of Entry 

$355 #- ther by force of aicondition,or by any 
mer Right. 5. Of a rent ſervice,rent 

- Eharge,common of paſture &c. verze fol, 
Lit tl "__ there and in the two next Seions fol- 
purcenybattor cxample , for-by the releaſe of all 
ke ings alſo be relcaſed, as rents ſecky_ all 
mn, 4 Warranty. which is a Covenant real, and all 
ter Covenancs real and pe1 ſonal, Eſtovers, all manner of 
Ju 08s, and profit appender, Conditions before ny be 
roken 
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broken or performed, or after, Annuities, Recognj 
Scatute merchant,or of the Staple,obligations, contradts, kg, | 
are releaſe-and diſcharged» 38 H.8 tit. Releaſe Brig.6.H.9.qz, th 
20.4[ſ.p.5640E-3.22.49 E.3.7.b.50.Aſſop.6.13-R.2,.4votgf* 
Althams caſe ante lit Sec.7 48.Dy.$.Eliz,217. Fi 
Querela I querende,this properly concerneth perſonal aftiÞ. 
ons or mixr at the higheſt,for the plaintifte in them is callelÞ.. 
querens. And yet by a releaſe of all quarrels ,all ationsred 'J 
and perſonal are releaſed; likewiſe all cauſes of aQion arer6ſ#. 
leaſed rhereby, albeit no ation be then depending for the: 
ſame- 39 H.6.9. PRE. oe” 


Seft.$12, $13. F6,292.b. ; 


A ſum of-meny to be paid ata day to come, is debitamiy 
preſent!, quarsvis fit ſolvendum in futuroe 11-H-4.41:43 | 

An exectitor before probate, may releaſe an a{ion , and} 
'yet before ' probate | he can have no attion, becauſe the 
right of the a@tion is in him. T-2.14 in-C. B. inter Might”; 
&- Rinzor.18 H.6,23-b.Pl,{om. 277, 278. Greyſbrokes | 
Weſton. 229% 7 

 Ifa man make 2 Leaſe of land, to another for y 

dring to him at grich-.40 ſhillings , and after before 
of payment,he releafe to the letſee al a&ions; this is a 


( 


gl 
A 
y 


Y 


> 
| 
o 
< 


leaſe. 5 He9-5.a:; ME Gt l + 

But the leflor before the day may acquite or re! A 
rent. But if a man-be'bound in a bond,- or by contra wif?” 
'nother to. pay one-handred. pound at five. ſeverall dayesy ip? Q 
Thalt not have an a&tion'of debr before the laſt day beplliſe 
and fo notea diverſity: between daties which rouch theltlih, * 
ty, and meer perſonalry.. Bur'if a-man be bound in a RAE 
*Nizance ro pay-100 pound,&c. prefently afrer the ll 
of payment he ſhall have execution upon the Recogyill 


for that ſuni,&c. for 'that is in the nature of ſeveralljd 
ments 3 and fo it is.of-a covenant or. promiſe; :&c. andi0 
- \the diverſities. '45 E:3.8. 13.H.4.Avow.240.' 30 E.z.,19.008 
2 execntion. t37-F.N.B. 267. 9 E:3.7.5, Mar-attion. SUB 
"By. 108. 3.Mar, Dy.113-6b.4-f0.94. Slades caſe. (ib.5. jon 
Fords: caſe. | 


> ITT ONE; , Shs + 4 WIS, c 
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Ifaman hath an annuity for terme of years, or for life, or 

Me Fife, and he before it be behind doth releaſe all aRions, 

eB is ſhall not releaſe the annuity, for it is not meerly in aQi- 

"> abecauſe it way be granted over. 39 H6. 28. b.s E.4.45, 
"7 18.4.13.12.R.2.releaſe.29. 


uu Seft. 514. F0.293. &Cc- 
as; iſe, ſo called becauſe both parties hare put themſelyes 
xeon the meer right to be tried by grand Afſ.or by Battaile, 
eres that which in all other aCions is called an iſſue, in a writ 
hs | right in that caſe is called a Miſe. But in a writ of right, 
"Hicollaterall point is to be tried y there it is called an itlue, 
$$8.8.c.13.3.Ed.6.ca. 36. | 
:& And ſeeing the Miſe is joyned upon the meer right, albeit 
- "Fieverdict of the grand aft be given upon another point, yer 
—_Wpement fioall ſhall be giyen 3 and to ir is if the Tenaur af- 
+Mthe Miſe joyned make default, or confefle the ation, or 
the demandant be non-ſuit, &c. 34 E. 3. judgement 256. - 
4. Judgement. 245, M.,0y-98. 1i.5.fo. 85. Penrins caſe. 
NB. 5.11.13. | 
[ite petty oy be attainted of a falſe oath, &c. The 
wement of the common Law is. 
| Qwd amittat liberam leger: imperpetuum. 2. 6he ſhall ne» 
bereceived to be a witnelle, or of any Jury. 
& Quod forisfaciat omaia bona & Catalla ſua. 
M3 Quad terre & tenementa in manus,gdomini Reg capiantur.; ' 
4 Quod uxores Cf libert extra domus ſuas eiicerentur. 
paſt 5 Quod domns ſue proſtirentur. 
8s Quod arbores ſua extirpentur. 7 410d prata ſua arentur.e+ 2, 
Learpora [ua carceri mancipentur. So odions is this caſe, and 
everity of this puniſhment is to this end, 4 pea ad pau - 
Wetus ad ommer perutniat.y for there is muſericordia punzens, 
Mere's cyudelitas parcens. 
mnocafe wherea contempr, treſpaſſe, deceit, or injury is 
poked in the defendant he ſhall wage his law , becauſe the 
WA Hl not truſt him with an oath to diſcharge hfmſelfe in 
KP caſes, only in ſome caſes,in debt, detinue,accompr, the 
* u | defen« 
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defendant is allowed by law, to wage his Laws 44 E. 3. 3, 
18 E.3-4.24 E.3-39. ; ; | 

In an aQtion of account againſt a Receivor upon a receit 
of mony, by the hand of another, &c. the defendant ſhal 
not wage his Law, becauſe the receipt is the ground of the 
ation which lyeth nor in privity betweene the plaintiffe and 
defendant, bur in the norice of a third perſon , and ſuch 1 
receipt is traverſable. 15 E.q. 16.10 E.q.s. But in an af 
on of debt upon an arbitrement , or in an aQion of detinge 
by the bailemenr of another hand, the defendant ſhall wg 
his Law, becauſe the debet and the detiner is the ground 
thoſe aQions, and rhe contratt or bajſement. though it bely 
another hand, is bur-the conveiance, and not traverſable, uf - 
an aion of accoumr againſt the Bailifte of a Manor, the&[ & 
fendant cannot wage his Law, becauſe it ſoundeth in ther [3 
alty. 33 H.6.24.13 H 7.3.4 19.6.1.6. 11 H.4.54.5.H $zÞ 
9 E,q4.1.34-H 8, ley gager Br.97. - I 

In an a&ion nf debt brought by an Attorney for his fee Jail 
the defendant ſhall not wage his Law, becauſe he is compe+[ 
able ro be his Attorney, 21 H.6.4. 10H. 6. 9. 28 H.6.4.38.1 Qu 
H. 6.6. | Mil 

Whenſoever a man is charged as Executor or Adminiſt{ C 
tor, he ſhall nor wage his Law, for no man ſhall wage 
Law of another mans deed, bur in caſe of a ſuccefforofmi tan 
Abbor , for that the houſe never dyeth. $ H. 6. 38, 1þ 
7. 25, | 
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1 a&{ { YOnfirmatio omnes ſuppler defeRus , licet id quod a* 
ting} gum eſt ab initio, non valuit. Brac. (4.2.58. 
"wage. a confirmation is a conveiance of an eſtate or right in eſſe, 
nd offi8hereby a voidable eftate is made ſure and unavoidable, or 
bely{obereby a particular eſtate is increaſed. = 
le. lo} Confimatio eft nulla ubi donum precedens eſt invalidam, 
hedsF tubi donatio nulla omnino nec valebit confirmatio. Brac. 
here £aſo-27.58. 
$4144 Non valet confirmatio nifj ille qui confirmar. fir in poſ- 
+ Iſlione re), vel juris nnde fieri dehet confir. & eodem modo 
; fee $i idle cui confir, fir, fir in poſleſſione. xo E.2-confir- 24 32- 
npe>[ 1.3.9. PlL.Com.(ount de Leiceſter cale- 
438.1 Qzliber conficwartio, aut eſt perficiens, creſcens, aut di- 
ningens. [:.9. fo. 142. Beaumonds caſe. | 
ul» Carta aucem de confirmatione eſt illa quz alterius fatum 
ge buf conſolidat 8& confirmat , 8 nihil novi attribuir, quandoque 
ofmJ amen confirmat & addir. Flet.l.3.ca.14. 
16]: Enaſc' caſe un fair de confirmation eft bon & available, 
{'wentiel caſe un fair de releaſe neſt pas bon, 8&:c. Car re 
kaſe ne pas available, mes lou eſt un privity, &c. 
And note chat where a confirmation ſhall enlarge an eſtate 
Fikere privity is required, as well as in the caſe of the Releaſe- 
\$5H0.22.Relcaſe 44. Littleton in this Chapter purteth eighr 
=; | irerfities berweene a confirmation, and releaſe.And in this 
"I Capter is alſo to be obſerved eight cafes, wherein a releaſe 
nd confirmation have the like operation in Law. Vid Sei. 
$16. fc. f0,296.4. > 
| Ifrhe diffeiſor make a Leaſe for years, to begin at Mi» 
thielmes 3 and the diſſeiſee confirme his eſtate, this is void 
Wa | becauſe 


+ 
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becauſe he hath but 7zntereſſe termini, and no eſtate in him, 
whereupon a confirmation may enure. 4 H. 7. 10: by read, 
22 E.4-39+ 


Seft. «19. &c. F6-296:bs 


Si le deſſeiſee confrrme *eſtate' le d:ſſciſor 4' aver & tent aly. 


pur terme de ſa vie exc le diſſeiſor ad fee ſumple, &c. pur ceo qut 
quant ſon i(tate fuit confime , donque il avoit fees & tiel fait ne it 
change, ſon eft:te ſans enter fait ſurluy, exc. alia ratio, quia confi 
mare, idem eſt quod firmum ſacere. 19 H. 6, 22. 6E. 3 confire 
mation, 4. 

| Sefi. $20, Fo.297.4s- 


or intereſt, and an afſent coupled with a right or intereſt,and 


therefore an atcornment cannot be made for a time, nor ups 
on condition, bur if the perſon make a Leaſe for a 100,years, 


the Patron and ordinary may confirme 50. of the yeares, fot 
they have an intereſt, and may charge in time of yacation, 
Li5.5 fo 81.Fordes caſe. "3 

If tenant for life make a leaſe for a 100. yeares, the lelſar 
may confirme eirher for part of the terme, or far part cf the 
land. -Bnt an eſtate of freehold,cannot be confirmed for part 


> #6 
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z 
Nora, a diverſity betweene a bare aſſent without any right 


DD M—_—DDDN__—_TD_zy__y 


of the eſtate, tor that the eſtate is intire , and not ſeveralla FF 


yeares be, : | 
Seff.g2r, Fo.207 b. | 
[f the dificifor make a gifc in taile the remainder for life, 


the remainder ro rhe ripht heires of tenant in tale, this ex* þ, 
tenderh only to the eftace raile, &c, If the difſeiſor infeoe'F; 
A. and B and the heires of B. if the diffeiſee canfime the: 
eſtate of B for his his life, this ſhall nor onely extend tohis F 
companion, bur to his whole fee fimple, becauſe ro many 
purpoſes, he had the whole fee ſimple in him, and the confir-J 
mation ſhall be raken moſt ſtrong azainſt him that made it- 
[fa feme ditleiſerefſe make a feoftment in fee to the uſed Þ: 


A, for life, and afrer to the uſe of her ſelfe in taile, and the Þ 
remainder totke uſe of B, iy fee, and then' taketh husband 
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he difſeiſee, and he-releaſe to A. all his right, this ſhales 
qure to B. and to his owne wife alſo, for by the rule of Eiz- 
ton, it muſt enure ro all in the remainder. y 
But A. lets Land to B. for life, and B. maketh a LeaſetoC. 
aly fir his life, the remainder to A. in fee, if A: releaſe to C. all 

Jlis right, this is good to perfe& the eſtate of 'C. for his 


iſe | "i; 
he But when C. dycth, A. ſhall bein of his old eſtate, &c: 
ah wd note that in theſe two caſes, the fee is deveſted , and ve- 
&dallar one inſtanr, &c. Wide fo. 297; be | 

Pw ceo que le remainder «ft dependant, & co by this ſome have 
+Ipthered, that if a difſcifor make a Leaſcfor life, reſerving 
ihe the reverſion co himſelfe, and the difleiſee confirme thee: 
*Fliteof the difleifor, that he may enter upon the leflee, be- 
wp- ave the eſtate of him in the reverion dependeth nor upon 
-Ittecftate for lifeas' the remainder ': but all is one, for by 
the confirmation made to him in the reveiſion , all the right 
Chim that confirmeth is gone, as well as when he maketh ir 
him in remainder : and he cannot by his entry avoid the 
flor ate of the leſſee for life, but he mnſt avoid theeltate of the 
he Jer, which againſt his own confirmation he cannor. doe 3 
pars [® ithath been adjudged, thar if a difſciſor make'a Leaſe for 
Ila $5 and after levy a fine of the reverfion with proclamations, 
, . _Jadthe five years ple; fo as the diſfeiſee is for rhe reverſion 
Krred, he fhall not enter upon the Leflee for life. Reported 


life, $7®r Zo. Popharn chiefe Juſtice. 

ex- | Fhere the particular 'eſtare and the remainder- depend 
offs $190 one title, there the defeating of the particular eſtate'is 
the Þ&eating of the remainder. But where the particular eſtate 


bis Pideaſible, and the remainder by good title; there though 
Feparticular eſtate be defcared. the remainder is good. As 
Þ the leflor difſeife A. lefſee for life, and make a Leaſe 
2Þ'B for the life of A. the remainder to C. in fee, al- 
1A. reenter, and defeare the eſtate for life, yet the're- 
under to C. being once veſted by good title , ſhall not be 
4 Poided , for ir were againſt reaſon, that the leflor ſhould 
Phe the remainder againe againſt his own livery, Soitis if 

q u a 
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8 leaſe be made to an Infanr for life, the remainder in fe, ? 

the Infant at his full age diſagree to the eſtate for life, yer the |; 

remainder is good, Pl.com. Goltbirfts Caſe, fo,298.2, n 
hi 


If a leaſe be made to A. for the life of B, rhe remainde 
toC,in fee, A+ dyerh before an Occupant enter, here iz4 
remainder without a particular eſtare,and yer the remade }- 
continueth, 17 E. 3.48. | 
 Arent is grantedto the Tenant of the land for life, the 
remainder in fees this is a good remainder, albeit the paris Y tþ 
cular eſtate continned EC eo inflante,that he took the py hr 
ricular eſtare, eo inflante, rhe remainder veſted; and theſe f;, 
ſpenfion in Judgement of Law grew after the taking of the * 
particular eſtate, 3 E.3- dbb. -Aſſ: thr 

If a man grant arent to B. for the life of Alice, the t6Þy, 
mainder to the heirs of the body of Alice, this is a good tt j,, 
maingder ; and yer ir muſt veſt upon an  inftant , 7BfL.: 
_ | "4 
SefF. $22,523,524. Fol.298.2. the 

A Releaſe is more forcible in Law, then a Confirmatio 'n 
if the diffeiſce and a ſtranger difſeiſe the heir of the difleity} di 
and the difſciſee conficm the eſtate of his companion, th in 
ſhall not extinguiſh his right that was ſuſpended : So ai k 
rhe heir of the difſeiſor re-enter, the right of the diſſes " 
is revived. WEE en Ii 

And ſoit is if the grantee of a rent charge, anda ſw}; 
ger difleiſe the Tenant of the land, and rhe grantee i- p 
firm the eſtate of his companion, the Tenant of the landieÞ;) 
enter, the rear is revived, for the Confirmation extend 8 
not co the rent ſuſpended, otherwiſe ic is of a releaſe inbvi 't 
caſess_ | > RES [ 

Eft bone &+ ſure choſe en cheſc' confirmation d'aver ceux panel. 
@ aver @ tener les tenements 9's. en fee, ou en fee tail wh; - 
terme de vie, ou pur terme dans ſolongue cea que le cafe eſt &d. i 

Nate the diverſity between a Confirmation of the \cllatfy 
forlife in the land , to have and to hold the ſaid ſtare in tl (8 
nd co him and his heirs, this cannot enlarge kis eſtate, MF" 


4 


», 
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his eſtate being but for life, cannor be extended to his heirs. 


| *, But in that cafe if He confirm the ſtate for life jn the land, 
t kite premiſes of the Deed, and the habendum js, ro have 
and to 


ro old the land ro him and his heirs, this ſhall creace in 
Wy fima fee ſimple, 18 E: 3.40. 
umdeF- | | Seft. 52%. 

If a man letterh land ro the husband and wife, to have 
+» the #©d to hold, the one moiry ro the husband for term of his 
PF ife, and the other moity to the wife for her life, and the leſ- 
& "I þr confirm the eſtate of them both in the land, to have and 
"ts Þ hold to them and to their heirs ; by this Confirmation, 

FI stothe moity of the husband, it enureth onely to the huſ- 
” Fhand and his heirs, for the wife had nothing in that moity, 
I, 'Furas to the morty of the wife they are joyntenants, for che 
i Inaband hath ſuch an eſtate in his wifes moity in her right, 
II; is capable of a Confirmation. Bur ſuch a leaſe for life be 
nade totwo men by ſeveral moities, and the leffor confirm 
their eſtates in the land to have and ro hold ro them and to 
. I their heirs , theyace Tenants in Common of the Inheri- 
% I ce 3 for reg. the Confirmation ſhall enure according to 
"0 the quality amd natare of the eſtate which it doth en-. 
aj try __ encreaſe, 18 Aſ]- p3. 183 E.3. Confirmation 17. 
ol; 4299.D. 
"1 If aleaſe for life be made ro A. the remainder to B, for 
"I ie, and the leffor confirm &c. A. raketh one moi:y to 
I lim and his heirs, and therefore of the one moity he 1s 
4 © kiſed for life, the remainder to B. for life, and then to him 
8d his heirs: of the other moity A. is ſeiſed for lite, rhe 
"iF mediate inheritance to B. and hi« heirs, becauſe as ro the 
noity which B. rakes the ſame is executed, 39 H 6.9. 
4 If lands begiven to two men, and to the heirs of their 
: 79 bodies begotten, and the Donor confirm their two eſtates 
"4 athe land, To have and to hold the land to them two and 
> #1 their heirs3 in this cafe ſome are of opinion, that they 
od all be joynrenants of the fee ſimple, becauſe the Donees 
+ Frre joyntenants for life, and the Confirmation muſt enure 
oi | uz according 


{i ; 
Re 
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according to the eſtare which they have in poſſeſſion, ani hh, 

that was joynt. But others hold the contrary :; For 4 4 
x. They ſay, that the Donees have to ſome purpoſes ſere- je 
ral Inheritances executed, though between the Donees furs Ls 
vivor ſhall hold for their lives. " 

2. They ay, that when the whole eftate which comprel | 
hended ſeveral inheritances is confirmed , the Confirmpation | 
muſt enure according to the ſeveral inheritances, whichis 
the greater and moſt perdurable eftate , and therefore ta 
the Donees ſhall be Tenants in Common of the inheri Gy F F 
in this caſe. tc 

Albeit in this caſe of L:ztletov, the husband by the Cor *S 
firmarion gaineth an eſtate for life in remainder, yet. if. t 
husband doth waſte, an ation of Waſte ſhall lie againſt hi 't 
and his wife, notwithſtanding the mean remainder, era y * 
the husband himſelf committeth the waſte .and doth th 
wrong, 17 E.3.68. b. Sir Edward (aries Caſe, lib.s., 
76. b. Þ« 

Seft. 536, 529. Fdl.z00.. | Ki 


d 
Note a diverſity between a leaſe for life and a leaſe kr J: 
years, made toa feme covert : for her eſtate of Free bl 
cannot be altered by the Confirmation made to her a "l 
and her, as the term for years may , whereof her husbadſk 
may make diſpoſition at his pleaſure. ly 
Charttels reals, as leaſes for years, Wardſhips, &c. ate not. 
given to the. husband abſojutely (as all Chattels pen 
are) by the intermarriage, bur conditiona!ly, if the hul-Yhy 
band happen to ſurvive her,and he hath power to alient ak ; 
at his pleaſure : bur in che mean time the husband is pt '£ , 
ſelled of the chattels reall in her right, 5 E.3.19.6 PhCoth 
418.6. 14 H.4.12. Pl. Com. Dame Hales Caſe, 50 Aﬀ. pls, io 
4 H.6.5, 75 H.6.1. 21 H.,7,29.31 E«44440. 26 H8.7. ” 
Sach a thing as | mry defeat by my Entry, 1 may gike k 
gocd by my Confirmation, 11 H 7.28. 3 H.4.10. oo | 
If the feoffee upon condition grant a rent charge en jt Fito 
and the feofior confirm it, and after the Condition is be th 
en, 
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 and&,.adche feoffor enter, he ſhall nor avoid the rent charge. 
"I þ it is if the heir of the diffeiſor grant a rentcharge, 
ſo Kite difſeiſee confirmeth ir, and afcer recover the land, 
 fursB&)! not! avoid the rent. And yer in neither of theſe 
F&his entry was congeable ar the rime of the Confirma- 
prev, Lib. 1. f0.147, &c. Anne Mayowes caſe. 
ation Þ © -- 
hi "= - Sed. $28, Fol.300-b. 
that Inſanc, 15 ſaid tobe ſeiſed in jure ecclefie , and the Law 
ance Ban excellent ©1.d herein, v7. that in his perſon the 
- Ach might ſue tor and defend her right, and alſo be fued 
wy chat had an elder and better righr; and when the 
* che March is full, it is ſaid'to be plena & conſilea of ſucha-one 
him Kiba thereof, that may vicew ſeu perſonam gerere ejuſdem ec- 
ale Bi Brit. f01.234.b. F.N. 48. | 
] Pi ).Parſon of D. is Patron of the Church of S. as belong- 
+ /& Ht his Church, and preſents B. who by conſent of 'A. 
...v\Þe the Ordinaty, grant arent charge out of the Gleab 3 
Þ6 not good to make the rent charge perpetual, wichout 
. Int of the Patron of A. no more then the affent- of 
e far Þ& Biſhop who is Pacron, without the Dean or Chapter 3 
hold Fw more then the affenc of the Patron being Tenant in 
ae Bil or for life,as Littleton fairh And Littleton here ſaith,that 
dÞPitron that confirms moſt have a fee ſimple, meaning 
make the charge perpetual. And Litzleton afrer ſaith, that 
: Not-Bile caſe of the Parſon the fee is in abeiance ; and ſeeing 
ones {conſent of the Patron is in reſpe of his intereſt as heir, 
W-Sppearech by Litzleros he may conſent upon Condition, 
nellewiſe it is of an Attornment, becauſe that is a bare af- 
por, Alſo if theſtare of the Patron be conditional,and he 
col-Sitmech, and after the Condition is broken, his Confir- 
þ.15/Fon is void, Lib.2.39 & 24 1.1.153.4.4.23,24. [5:31 81. 
+ Þ$66.411-19. {.6.34. 
nake Nite a diverſity between a ſole Corporation, as Parſon, 
end, Vicar, &:c. that have not the abſolute fee in them, 
p je Fito their grants, the Patron muſt give his conſent. Bur 
bro*Fltere be a Corporation aggregate of many, as Dean and 


; 
$74 


ken, Chapter, 
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Chapter, Mr. fellowes and Schollers ofa Colledge, 


or prior, and Covent,8c. or any ſole corporation that lth, 
the abſolnte fee, asa Biſhop with conſenr of the Deaneah;,c 
Chapter , they may by the Common Law make any gall T 
of, or out of their poſſeſſions , withour their founder org, 
tron, albeit the Abbot or prior, 8c. were preſentable; al, ; 
ſo it is of a Biſhop, becauſe the whole eſtate and right of; 
Land was in them, and they may reſpe&ively maintain. 
writ of right. 12 H:4.11- 19 E. 347-7. Eliz,Dy-238, 9 LIK 
zH 4.11. | '; _ 
And note a diverſity betweene a confirmation of an eta;: 
& 2 confirmation of a deed\for if the difſeiſor make a chan 
feoffment to A. with a Letter of Atcorney, and before lh 
ry, the diffeiſee confirme the eſtate of A. or the Deedmaiih, 
ro Ae this is cleerly void, though livery be made after, 
ifa Biſhop had made a Charter, 8c. and the Deane all, 
Chapter , before livery confirwe the Deed, this isagui, 
confirmation, and livery made afterwards is good. Th 
Law is of a confirmation of a Decd*, of grant, of a reve 
before Attornment- Bb 
Grants made by Parſons, Prebends, Deane and Chaptag.. 
&c. are reftrained by divers afts of Parliament, 13. EL aloft x 
r.Eliz.ca.18.18.ELce.11. 1. 74.ca.z. Seftion 593.and 64h 
f0.46,1-4.76& 120. 1.5.9,6.14.1i.6, 17.1.7 -8.1:b.11.6.« Wat, 
ſus ſum, & | | te d; 


Sef.$529 and SeF. $31. Fol.3o01.4- &b. als 


Note a diverſity, where the determination of the rent 5a , 
prafſed in the Deed, and when it is implyed in Lav. i 
when Tenant for life grant a rent in fee, this by Law 8aF x, 
rermined by his death , and yer a confirmation of the grlliffe,, 
by him in reveriion , makes that grant good for ever , With 
out words of inJargement, or clauſe of diftreine, WW x. 
would amount ro a new grant 3. and yer if the Tenanbte 
life had graated a rent to another and his heires by expi&pFs, 
words, during the life of the grantor, and the lefior Wh, 


confirmed that grant, ir ſhould determine by the deal Ve fc 
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ant for life, 26-*Aſſ.p.38-45.4ſ.p313.14. Af. p-14. 
8G, or coxceſſi, may amounc to a granr,a-feofiment, a gift, 
ne Wecſe, a releaſe, a confirmation, a ſurrender, 8c.and it is in 

SK EleRion of the party , to uſe which of theſe purpoſes 
Will. Brit- [1.2.7.5 9-6.Brook tit. confir. 20.14 He7.2.39 H. 

i Wr03-8.E1:4.4 H 7.10.22 E,4.36. 40 E:3. 41. 

OUR: a releaſe, confirmation, or ſurrender , &c. cannot a- 
ant co a grants &ce nor a ſurrender, to a confirmation, or 
WSirelcaſe, &c. becauſe theſe be proper and peculiar man- 
Ss of conveiances, &c. 

URS din ( and this verbe, velo) will amount to a confirmati- 

al 7 £. 3-9.In ancient ſtarures, and in originall writs, as in 

© UB oricof entry int caſic proviſe,in confumilt calu ad com. legem, 

WAS: this Word dizift is not applyed onely to a Leaſe for life, 
Sta gift in taile, and to a State in fee. 32 E. 3.b/eve 

© Bn. Seat.J loc. ca-4. Benigne enim faciende ſunt interpretationes 

So um, propter ſixplicita tem laicorum , ut res myy wvaleat 
un pereat 3 and he to whom ſuch a Deed comprehending, 


i &c. is made, may plead it as agrant, asa releaſe, or as 4 
Infrmation, at his EleRion. 14 H.4. 36.li.s fo-15, in New- 


rm caſe. 
Fa difſeifor make a Leaſe for life, or a gift in taile, the re- 
v2 Finder to the difleiſee in fee, the. difſeiſee by his Deed 
Mantech over che remainder, the parcicular tenant attorneth 
Jie diſſeiſee ſhall not enter upon the Tenant for life , or in 
:Jaike, for then he ſhould avoid his grant demeſne , which a» 


, punted to a grant of the eſtate, and a confirmation alſo, 


fa Sef. 534. Fol. 302.by 


$0F Teefly que uſe and his feoffees after the Statute. 1 R. 3 and 
fore the Statute. 27 H.8.ca. 10.had joyned in a feoftment, 
"*Fthall be the feoffment of the teoffees , | make the State of 
"I Land was in him. 31 H.7+ 34.b.PL.Com. 594 6. Wimbiſhes 


xe i is if the Tenant for life , and he in the remainder, or 
y krerſion in fee joyne in a feoffment by Deed, the livery of 
q®iechold ſhall move from the lefſee, and the —_—_—_ 
rom 
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from him in the reverfion or remainder , from each of that n 
according to his eſtate. Pl.Coz. 140. Brownings caſe. 2 WW; ; 
7-13 H.7.14.13.E.4.4. 4. 27 H.8.13.M.16.and17. E330: 
Bur if he in the reverſion! in fee and Tenant for life, joy.” 

ina feoffment per paroF, this ſhall be ( as ſome hold) fi 
ſurrender of the eſtate of Tenant for life, and then the Fl 
ment of him in the reverſion, for otherwiſe if the wil”. 
ſhould paſſe from the lefſee, then he in the reverſion 

enter for the forfeiture, and every mans ad (ut res marine. 
leat) ſhall be conſtrued moſt ftrongly againſt himſelfe. IF, F 

If the difſeiſor and diſſeiſee joyn in a Charter of feoffmeli 
and enter into the Land, and make livery, it ſhall bez 44 
counted the feoffment of the diffeiſee, and the copfirmatin 

of the difſeiſor. | 'Y 
Placitum, a placenso, quia omnibus placet. F0,30J.6 * 
Ordine placitands ſervato, ſervatur & jus &c. 1. In good 

der of pleading, a man muſt plead to the juriſdidionoftf 
Court. 3» To the perſon of the plaintiffe , and tothe, c 
tendant. 3. To the Count. 4- To the writ. 5. Totheallihy . 
On, ur Braft. li 5.fo. 400. Britton fo-41. 4. and 122. kl; 
The count moſt be agreabl and conforme to the writ, thi, 
barre to the Connt, &c. and rhe judgement to the cont. be 
Certa debet eſſe intentio & narratio, & certum fundamemun. 
& certa res que deducitur in judictum. Note, three kinawly , 
certainties. 1. Toa Common intent , and tha is ſufhcie F 
in a barre, which is to defend the party , and to excuſe nn | 
2, Acertaine intent in generall, as in Counts, replica 
ons, and other pleadings of the plaintiffe, that is to convineg, 
the defendant ; and fo in indi&ments, &c. "oF 
3. A certaine intent in every particular, as in Eftoppelits. 
Brof+.1.2.f0:140.1ib.s.120 &c. Lonb: eaſe, _ 
Where 4 matter of Record is the foundation, or grounds 
the ſuit of the plaintiffe, or of the ſubſtance of the plea, he - a 
Ir oughr to be certainly, and truly alleadged, otherwifetky, 
where it is but a conveiance. Pl. Com. 65. 4.6.100:376 ' Fi 
410.8:Aſſ.25. 5,E-4. 70 E:iq.1. Ambiguum placitum muſe. 
# 1 11} bh 
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TE k contrd proſerentom. 3 H. 7. 3.26.Aſſ. 10. I4 H.4.4.b. 
.59.Linc.Collcaſe. Vide, Wc. fo. 303 beExpedit reipublice 
PP Iijneceflary circumſtances implied by Law, in the plea 
MW or to be exprefſed, as in the plea of a feoftment of a 
, livery and attornment are implyed-. 4o E.3 40.43. 
W148.4.15. 12 E.4.1.9.H.7-3. 

"na is bound to performe all the Covenants inan In- 
Ze : if all the Covenants be 1n the affirmative , he may 


wy ly plead performance of all, bur if any in the nega» 
. iſo many he muſt plead ſpecially ({ for a negative can- 
"Mie performed) and to the reſt generally. 2 H.7.15.4 H, 


"I. 26H. 8.5.0. 
*Wiany be in the disjunRive, he muſt ſhew which of them 


Þxerformed. So if any are to be done of Record, he muſt 


that ſpecially, and cannot involve chat in generall plea- 
18,133. Tarxers caſe, and 120.Senhams cale. l. g. 255 
- 2810. 1004 

Me Count or declaration is an expoſition of the Writ,and 


*Mthtime, place, and other neceffary circumſtances , that 


Tlie may be triab!e, and any imperfeRion in the Count 
 Wibate the Writ. UV3de bone matter concernant pleading. 
3. 


WR YN 
* departure in pleading, is faid to be when the ſecond 


" Wontaineth matrer nor purſuant to his former , and 
2 fortifieth nor the ſame. As if in Afi. the Tenant 
widiſcent from his Father, and giveth a colour, thede- 


Wit intituleth himſelfe by a feoftment from the Tenant 
: We, the plaintiffe caanot ſay , that the feoftment was 
"Wcondition, and to fhew the condition broken, for that 
-Mibea cleare departure from his barre, becauſe it con- 
"Fl matrer ſubſequent, bur in an Afl. if che Tenant plead 


| F) In, that T. S. was ſeiſed and infeoffed him, 8c. and the 


ie ſhewerh, thar he himſelfe was ſeiſed infee, untill 
*Fileiſed, who infeofted the Tenant, and he re-entered, 
Wiendant may plead a releaſe of the plaintifte to 1.5. tor 


' Path fortific the bacre. PLCom.105. 1,Mar. Dy.95+-28 H. 
| , Where' 


$81.6 H. 7.8.3. Hee departure 24 
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Where the Tenant or defendant may plead a generallifd-. 
there npon the generall iflue pleaded , he may giveing? 
dence as many diſtin& matters,to barre the aKion ar ripheed® * 
the demandantr, or plaintiffe as he can- Wop (2 

A ſpeciall verdi& may containe double or treble nai 
and therefore in thoſe caſes,the Tenant or defendant ny#* 
ther make choice of one matter, and fo plead it to barre; 
demandant or plaintifte, or to plead the generall ifſue,1 
ro take advantage of all, or he may plead to part, oner 
Pleas iu barre, and to another part, another plea, all! 
concluſion of his plea, ſhall avoid doubleneſle , and hen 
neither the Court , nor the Jury is ſo much inveigled, uf” 
one plea ſhould conraine divers diſtin& matters. Andili 
Tenant make choice of one plea in barre, and that be ul 
againſt him , yer he may reſort to an aQion of an higher 4 
rure, and take advantage of any other matter. And thel 
in this point, is by them that underſtand not the ral 
thereof miſliked ſaying, xexzo probibetur pluribus de fenfunlft ® 
ati.17 E.3. 73-39 H.6. 27. Apices juris, noz ſunt jul | 
yetin Law, preflat cautela quam medela. _ 


Set. $3595 36,537,538, Po.305,ab. fiat 
A Tenure may be abridged by a confirmation : butwle 
rent charge, or common. But a man may releaſe pat 
cent charge, or common, S&Cce» | 
The Lord by his confirmation may diminiſh and abight®« 
the ſervices, bur to reſerve uponthe confirmarion new ſem E.C 
he cannor, ſo long as the former ſtate tn the Tenancy" © 
cinuerh 3 andas where a confirmation dorh inlarge anew 
in Land, there ought to be privity, ſo reg. where a conmppuur 
tion doth abridge ſervices, there oughc ro be privity. 
3 92,98. 25. Aſſ. 37. 6.El.Dy. 2306.7 E.4.25.4.21 
per Bridn- 10 E.3.4vowry 100. _ 
Alſo there is required privity, when the Lord by wg i 
leaſe, abridgerk the ſervices of his Tenant, And thennant, 
the Lord paramount cannot releaſe ro che Tenant pan the 
ſaving to hins part of his ſervices, bur the ſaving in thu" f 
, 
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in 0, 4 £-3.19- 9 E 3.1- 12E.4. 11, 15 F. 3, Fines 4- 
: #0 a man hold of me by Knights ſervice, rent,fuit,&c. and 
"Jaſco him all my right in the Seigniory, excepting the - 
re by Knights ſervice, or confirm his eftate to hold of 
p } y_ ervice onely, for all maner of Services, Ex- 
"Megs and Demands ; yer ſhall the Lord have Ward, Mar- 
x, Relief, Ayd pur file marier, & pur faire fits Chivaler, for 
be incidents to the Tenure that remain. Bur it is hok 
Ws Thatif a man make a gift in Tail by Deed, reſerviug 
rent, « lup &+ ſes heires pro omnibus & omnimodis ſervitiis, 
aombus ſecularibus & cunttis demandis, if the Donee dye, 
eicir of full age, the Donor ſhall have no relief; becauſe 
Wo; _ in demand, 13 R2. Avowry 89. Nota Fitth. Gon- 
W * 421. 


Sefl. $41. Fd.306 b. 


£4 man may be pat out of poſſeſſhon of the cuſtody of his 
«rd but not of his Villain in groſs, 45 E 3.10. 1H.$ c.54 
M'02- | 
Jil of things that are in grant, as Rents, Commons, &c. 
Fiat the eleRion of the parcy,whether he will be diſſeiſed 
Wlew or RO, Brook tit. Property, 28, | 
Mi valet confirmatio nift ilte qui confirmt ſt in poſſeſſione ret 
\Wivk ande fieri debet confirmatio , &r eodem modo miſs ille cui 
halfiautio fir, fit in poſſeſſtone, Brat. 1.2.59. b. 9 E.4-38. Dyer 
nil. Growches Caſe. | 
yall of a Villain Regardant toa Manor, the Lord may be 
Wont of poſſeſſion, for by putting him out of poffeffion of 
i{@Manor, which is the principal, he may likewiſe be pur 
MÞcf poſſeſſion of the Villain Regardant, which is bac 
Laory 5 and by the recovery of the Manor, the Villain is 


TS 7 : ”=3 P 
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Blur if another doth take away my Villain. in groſs or Re- 
Fart, he gaineth no poſſeſſion of him, Fees 

mhthe grant of the Manor without ſaying Gu pertmentris, 
z@\ilain Regardant, Advowſon appendant,and the like, do 


b; for if the diſſeiſor ſhall gain them az incidents ra the 
Manor 


_ 
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Manor whoſe eſtate is wrongful, 4 muito fortiori, the fell. 
who cometh to his eſtate by lawful Conveyance, ſhall ka;. 
them 2s incidents. But where the entry of the diffeiſei 
lawful, he may ſeiſe the Villain Regardanr, or preſentto 
Advowſon, &c, before he enter into the Manor, other 


it is where his eatry is not lawful, 9 E.4.38. 3 H.4.15. 18 
3.44- 19 R.2. Trefþ. 255. 10 8.7.9. F.N.B.33.4. 22 69 
per Moyle 43 E.3.,12.Braft.242, &c.Brit-fol.126. | 


Sed. $45,546,547,542,549,&c. Fol.zobv. 
Si jeolefſa terre a nn home pur terme dans 8 puis jo 
confirme ſon eſtate ſans pluis parols mitrer en le fait cell 
11 nad pluis graudeur eſtate que pur terme dans, icon . 
avoit a devant. Mes fi jeo releaſe aluy &c. il adeſtaiz. 
frankrenementr. "ec 
Si jeo eſtant deins age lefſa terre a un auter pur tems; 
de 20 ans, & puis-il grant le terre a un auter 10 wiſh, 
parcel de ſon terme en celt caſe, quant jeo ſue de pleingp.; 
{i jeo releaſe al grantee de mon leflee &Cc. celt releaſe elt will, 
pur.ceo que i] uy ad aſc' privity per-entrer Iuy 8& moyaſe. 
Mes fijeo confirm ſon eſtate, ceo eſt bone. Mes fi mona. 
ſee grant tout ſon eſtate a un auter , donque mon releaſe ul, 
al grantee eſt bon & «fe&ual. I% 
h 


Si home grant un rent charge ifſuant hors de ſon terry 
Fi 


un auter pur terme de ſon vie, & puis il confirma ſon ala 
enle dit rent, a aver & tener a 1ny in fee tail ou in fee lmpilh; 
ceſt confic* eſt void, quant a enlarge ſon eſtare, pur ceo 
celuy que confirme navoit aſc' reverſion en le rent. Mey 
home ſoit ſeilin in fee de rent ſervice, ou de rent charge, & 
grant le rent &c. auterment eſt, pur ceo que il avoit un iy 
vertion del rent. | » 5 
So note the diverſity between a rent newly creited, Wh, 
a rent izeſſe, 21 E.3.47+ 15 E 4.8.b. Pl. Com. 35. 8.84 » 
But in the firſt caſe, the grantor may grant to the gran 
for life, and his heirs, that he and his heirs ſhall diſtrain Wa: 
the rent, &c. and this ſhall amount co a new grant, and he. 
amount.to no doable charge. Ex parcis plurima conctpes 
genium. | CHA 
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Sefl. 551, Fol.309.4- 


T4 Trorament, is ah agreement of the Tenant to the grant 
ry of the Sc1gniory, or of aRent; or of the Donee in 
"081, or Tenant for life or years, re a grant of a reverſion or 
"wander made to another, Bradt.1.2.fo.81. Britt, f.105.b. 
4 4 Wb, & 177. ES 
"YN 1 demncus Attornare poſſit ſervitium tenentis contra yolunta- 
© OW tenenths, cale ſequeretur inconvenens, quod poſſit eumſubju- 
; Mt capita't in7281co ſuo, &F per quod tenvretur ſacramentum fide- 
mus fecere-et qui eum damn ficare intenderet. 
"7 grave woſt rake effe& as to the ſubſtance thereof, 
wes oy life both of the grantor and the grancee, 4-1. fo. 104, 
W%. Shelleys Caſe. 


I 


I Since Littleton wrote, if a Fine be levied of a Scigniory, 
A toanocher, to the uſe of a third perſon and his heirs, he 
"0 bis heirs ſhall diftrain wichovt any Actornment, becauſe 
i io by the Scature of 27 H.8.cap.16. by transferring the 
We tothe uſe, and fo he is in by a@ in Law, [iþ.6. fol. 68, 
1" Fdoiris if a man by Deed indented and inrolled atcording 
0 Witte Stature, bargain ar;d ſell a Seigniory &c. to anorher, 
Seigniory ſhall paſs withour Arttornment 3 and (© it is of 
F * Reverſjon, and a Remainder, 27 H.8.cap.16- Vide 
# , ls 4. 
if the Conuſee of a Fine, before any Attornment by 
r Rdindented and inrolled, bargain and ſell che Seigniory 


| 


« 
*”*, 

F 

_ [1 


aj other, the bargainee ſhall noc diſtrain, becauſe the bar- 


| a for could not diſtrain, & /ic de Fmilibus 3 for Nemo poreft 
X plus 


340 Of eAttornwenty 

plus juris ad atium transferre quam ipſe habet , vide $eA. us | 
where upon a Recovery, the Recoveror ſhall. c_—_— y 
vow without Attornment. +: 

A grant to the King, or by the King to another, is ; 
without Attornment by his Pcerogarive, 49 E. 3.4. 24868 
6 En4-13e 

If there be Lord, Meſne and Tenant , and the 
grant over his Meſnalty by Deed, the Lord releaſe tothe 
Tenant, whereby the Meſvalcy is extin&, and there is a w, | | (1 
by ſurpluſage, an Attornmentr to the granr of this renee 
is good, although the quality of thar part of the regt 4}. 
tered, becauſe ic is —_ by a& in Law. 

If areverſioa of two acres be granted by Deed, and they 
leflor before Attornment levy a Fine of one of. then ally 
the Tenant attorn to the grantee by Deed, this is goody : 
the other acre, | 

If the reverſion be granted of three acres, "and thei 
agree to the faid grant for one acre,this is good for Mrs 1" 
and ſoit is of an Attornment in Law, it the reverfiondliu 
three acres be granted, and the leflee ſurrender one of they 
acres to the grantee &c, 18 E.3, Variaxce 63. 22 Ezine 
f-67 b. Tooke's caſe, fo.309-b. an; 

Reg: the Attoramentmuſt be accojding.to. the grant, ile 
ther expreſly or impliedly, 39 H-6.3. 

Impliedly, as if 8 reverſion be granced to rwo by De \ al 
and the lefiee Arrorn to one of them according,tq theg 
this Attornment ſhall enure ro both the. grautees. 3 and 
it is if one grantee dyes the Arrornment to the ion 
good, 11 H.7.12. 

Tf the Lord grant by Deed his Scigniory ro A-for life 

remainder to B. in fee, A. dyeth.,'and then the, Ten 
Attorn to B- this Attorament is yoid, becauſe it 55,1 
cording to the grant, for then B. ſhould have a rema 
withour any particular eſtate, 20 H.6.7- ,.;-- +1116 Bad; 

If a reverfion he granted toa man and a woman,; theyihn 
to haye moities in Lawz bur if they intermarry,, 


Acttornment is had , they ſhall haye no moities - | 


RL 
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« 14k we it is by a in Law , Pl. Com: 189. 483; 
nd&+J if a feme grant a teverſion to a man in fee, and marry 
Fr the grantee; the lefſee Arrorn to the huzband, this is a 
oy wod Atrornment. in Law 'to the husband, 2 R.2. Attorn- 
3% fy t 8, | | + Da 
T if areverſion be granted by Deed to the nſe of 1. S. and 
lene leſſee hearing the Deed read, or having notice of the 


0 WEtarents thereof, Atrorn to Ceſty que uſes this is an implyed 
L rettBltornment to the grantee, 1.4. fo-61. Hemings caſe. 

ties” 

4b be >: $c&» $52, F8.310.4 & b. 


d the Note that Liteleton exprefieth not what eſtate is gratited, 
Wi 1ety marerially, for if the former grant were in fee,and 
vngw atter grant were for life,and theTenanr doth firſt atforn 
Pte 24 grantee, he cannor after attorn to the firſt granree 
ke the fee ſimple paſs, for that ſhould nor te according 
) grants bur in that caſe the Atrrornmenr zo the firſt is 

wt en ed. 
(IE 2 reverſion-gpon an eſtate for years be granted in fee, 
*Miitheletfor confirm the cſtare of the letiec for life, he:can- 
"FM afterwards artorn. And ſoit is if the grantor before 
| nt confirm the eſtate of the leſſee for life in Tail, 


Nerd, Wa feme ſole make a leaſe for life or years' reſerving > 
Wk, and grant the' teverſjon in fee y and taketh hwbait% 
«js Countermand of rhe Attornment, r1 H.7.19. 
T33Fin'.the caſe tharour Author here purtech of ſeveral 
Fees, if che Tenant atcorn to both of them, the Ar- 
Invent is void, becauſe ir is not according to the grants 
T1 areverfion be granted for life, and atrer it is granted 
"be fame grantee for years, and the lefice Atrorn to both 
gs, it is void for the uncertamty, 1 1 H-7.12. 
"$4 nultof0rtori, if the Lord by one Deed grant his Seig- 
fro 1. Biihop of Loxdoxn, and to his heirs, and by ano- 


M ( 
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Deed ro 1. Biſhop of Larder, and to his ſuccelſors, and 


if 


! 


wo 


_Flenznt Attorn to both grants, the Attorament is void s 
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for aſbeit the grantee be bur one, yet he hath ſevera] a 
cities, and the grants are feveral, and the Attornment'iswli;n 
according to either of the grants. WAI 
Bur if A. grant-the-reverſion of black acre or white acre 
the leflee attorn to the gria+t, and afrer the grantee 
his eleQion, this Attornment is good, for albeit, the fiatewitther 
incertain, yethe attorneth to rhe grant in ſuch fore mi hi it 
made. And fo note adiverlity berween one grant and (enedſhiþ 
ral grants 3 and obſerve an Artornment good in expeCation 
which paſſed by the eleion ſubſequent. 
q 
Seft. 553. Fol.z10.l 4" 


Note, that when a man makerh a feoffment of a1 
the ſervices do not paſs, bur remain in thefeoftor, nncl th ell 
Freeholders do attorn, and then the Attornmenr ſhall kaeſjce 
relation to ſome purpoſe, and not to other; for albeitchek p 
rornment begnade many years after ths feoffment, yet it (hull, 
have relation to make ir paſs out of the feofior, Ab mitiveally 
by the livery upon the feotiment, bur nor to- charge the Te 
nants with any mean. arrerages, or for Waſte in chem 
time 8c. Temps E 2. Attorn. q8 E 3.15. 
If a reverſion of land be granted toan alien by De 
_ 1s wade Denizen, and then the Arrorament is made '; 
King upon Office found, ſhall have che land : for ppl 
ſtate between the parties, it patſed by the Deed @ in 
$ E.z. Coram Rege Suſſex in Theſaur. 21 E-3.47,, .,' #4 
IF a man plead a feoffmenr of a Manor, hen need not ple Js 
an Attornment of the Tenants, hur. (if. it be-wateri ji Sf 
muſt be denied, or pleaded of the other ſige, 34 _ A 
ble Plea 24:42 4ſ] p 6. T5 
And upon conlideration had of all the Books toochinfſt 
this point, whether the ſervices of the Freeholders doi | 
wherein there have been three, ſeveral opinions, wie fs hy h 
bave holden that the ſervices do. paſs in the- right,. x hays 
very, as parcel of the Manor, but not to avow 


t 
ar 
n 
o 
0 


rorngment , 23 in the caſe of the Fine. And othen 
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. Jholden, that they do paſſe in right and pofleſſion,to diſtreine 
cape yichout Arrornment. 26 E-3 pr gue ſawvitia 21. 8 H.q.t.b. 
SWIt;f.4. 20 H.6,7.35 H.6. 9 E.4.33-13 H.7.14.24. 1 H.7.31.. 
i 1.4 Arrara Br. 30. . | ' 
and” and the third opinion is, that in this cafe the ſaid ſervices 
arediſſe neither in potſeffion z nor in right, bur untill Arcorn- 
e vaigent remaine in che Alienor as Littleton here holderh 3 and 
ſhit was teſolved. P.1 4 Elrz. berween Braſbiuch, and Barwell. 
| Rf He 1 4 El: Rote 508, in Com.Be 


Set.” $90; 591+ F0.324. 


$home fair done en taile , ou leaſe pur termede vie, ou 
- Ihrterme dans del parcel! del demeſne d'un Manor, &c. Sa- 
 Imtle reverſion a ric] donor, ou leffcr, &c. & puis i1 ſoir dif- 
Se del Manor, &c. &'le difſeifor mor. ſcife, &T: &'ſon heir 


x pant ejns per diſcenr, uncore triel donor,'fc. diftreina.pur le 
xt arere 3 & rict reverfion apres tie] diffeiſin eſt ſever del 
ied anor en fair, comir que ne ſoit ſever endroit. * 

a And fo note a diverſiry betweene rents and ſervices par- 
ofa Manor, and Renrs and ſervices incidentto a reverſi- 
© LeEmparcel! ©-£ a Manor. - And the reaſe-n of chis diverſfirie i:,for 


ara long as the donee in raile, lefſee for life, or lefiee for 
' Jes, are in poſſeſſion , they preſerve the reverfion in the 
Fitvor or leffor, and fo long' as the reverfion continne inthe 
» "Fingor or letfor, ſo Jong do the rents and ſervices, whichare 
” Viicidencs to the reverſion belong to the donor or leffor. Nei- 
"Str can the donor or leflor be pt out of his reverſion, un» 
\_ Ile the donee, or leflee be ont of their | ary 8c. But 
Ihe donee os letiee make a regrefſe, and regain their eſtare 
—J® pofſeffion, thereby they doe ip/o ſadtoreveſt the reverſi- 
"xn thedonoy or leflar.. 
', | And nate, when a man is ſeiſed of a Manor and maketh a 
"iii caile, or Leaſe for life, &c, Of parcell of the demeſne 
Fe Minor 3 the reverſion is part of the Manor, and 
"JJ ihe grant of the Manor the reverſion ſhall pafſe with the 
Jitornmenc of the Donee or Leſſee But if the Lord make a 
© Iiitor a Leaſe for life of the whole Manor, except bl. acre 
_ | R3Z parcel) 


Wag x... a 
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arcell of the demeſne of the Manor, and after he [%: 
pe Manor B, Fete ſhaſl nor paſle, becauſe rhe pri : it 
raile, or Leaſe for life, it is ſerered from the Wanor., Andbl, 
note a diyerſity, Wo reverſiqn of part, may be par ky le 
Manor in poſſcſſion, bur a part i j lon cannot ay y xl| br 
of the reverſion cf.a Manor, expe&ant vpon any {it 
frechold. Butifa man LEY A Les for exig' of a, 
EXCcePt B. acre, and after grant awaythe Manor, B, act ul |þ th 
paſſe, becauſe the treehold being entire, ir wn. 
cell of the Manor, :and- one precipe of = who'e _—_ hal 
ſerve. But otherwiſe itis in Fs of a giſt in taile , or 
for life, excepiing any part , there muſt be. ſeverall Wiig 
Precipe ,. becauſe the freehold is real 18: Aſſ-p42.. whe 
6.33-Pl.Gom,Fulmerſton: caſe. 103. ib. 5. 1h. 12. he 11 veer 
breve 845. 46. 3:briefe. 713. 

Now let's Artorneto the DET $edions. 


| Seff. 554. Folie 4. 


No man ſhall; attorne to any granrof any Seigniory, to 
ſervice, reverſion, or remainger; bt he that ILIeS 
ly privy ro _ Bragtor., | | 


z 


—ETEELE 


It 

Sell, 556, - bol.317 " hh » $$ 

Here GT: 2 Heketey” betwgene a”rent ſervice, jd | + 
rent charge,” or. a ſent fecke. "And therefore { W ba i 
ſpeft of any piiviiy)the difſeifor only'i wn calc of a rent fi 1 be 


ſhall arrorne, becauſe he is Tenanc of the frethiald, ; but 
caſe of a grant of arent (ſervice ,* oe ei of 
a 0. ffi” ch. 21 H.6.9.h. * 
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\\; La, did lye againſt the grantee for life. 46 E.3.27, 2 H.6+ 
"eg" Aman maketh a Leaſe for life, and after grants to A... a 
v9 wt charge out of the reyerfion. A. grants the rent over, he 
"iathe reverſion- muſt Arrome, and nor the Tenant of the 


echold, for that the frechold is vot:charged with the rent, 
epic aceleaſe made to him by the grantee,dath nor exringuiſh 
Miterent 5 and Liccleton is to be underſtood, that the Tenant 


L] 
q- 


wy, j "grow myſt atrorne , when the freehold is charged. 
wil | 312-4. | 
uy 1itetor fpeaketh of five kinds of inheritances, wheretoan 
rel itomment is requiſite.1, Of a Seigniory rent ſervice z &c. 
W '4.rent charge. 3.0f rent ſeck. 4. Ofa reverſion. 5. Of 
þ winder of Lands. - For.che Tenant ſhal} never needto 
lone, but when-there is tenure , attendance, remaindcr, 
» Iopayment ofa rent. And therefore if an annuity, common 
" Ie paſture, common: of «ſtovers, be granted for life, or 
© Fjars,&c. the reverGon may be granted withopt any Attorn- 
nent, 21 H.7.1, 1 H.5, 1:37. Af]. 14. 36. Afſ+ pe3. 31 H.8. 
ont ktton.Br:5 9. rote | 
ad 1s | 


' 
j 


_ "2m Seb. 557. Fo0.312.h, 
{| ln this caſe.of Lzreleren by this eſcheat of the remainder, 
/ {i Seigniory is extin&, for the fee ſimple of the Seigniory 
'f extin, there cannot remaine a particular eſtate for 
« Fiehereof in reſpet of the tenure, and attendance over.3. 
\$48.6,1; 01d tenures. 104.15 E415, a; per Litileton. 
*{Butotherwiſe it.is of a rent charge,in fee, for if that be 
_—_— life, and afrer he in the reverfion purchaſe the 
ſo as the reverſion of the rent charge is extinQ, yer the 


# 
« {pence for life, ſhall enjoy the rent during his life,for there 
q- | $90 tenare. Or attendance in this caſe. 


i : Sea, $58,599. F0.313-6 
- Littleton now commeth to ſpeake of Attornments in Law 


| gimplyed, 3 E.3-42+ 15, E. 3. Aitorne 11. ; 
; hs Lord grant his Seigniory to the Tenane of the land, 


X 4 and 


_ (ths 


346 Of Anarnwents 
and to a ſtranger; and the Tenanr accept the Deed, thiswhte T 
ceprance is a good Attornment to extinguiſh the one molyllienic 
and to veſt the other moiry in rhe: grantee. 00 AO 
Suſpenſe, is when a Seigniory , Rent, profic appreheddifiurte 
&c. by reaſon of unity of potfeſſion of the'tent,, 'Seigdiorillle e 
&c. and of the Land ont of which they ifſoe \ are nor in oder 
fora time 3 and they are ſaid to be extinguiſhed, when thin 
are gone for ever , and can never be revived, that is, with 
one man hath as high and perdurable eſtate in the one, a Þ+.« 
the other, $f 
" . Sed, $60,561, F9!.g13-4.8 be 


Note, that a'beit a grant may enore by way of releaſe, mls 
a releaſe to the Tenanr for life'doth work an abſolure extigs Find p 
gviſhment , - whereof he in the remainder fſha!l cake: beneft;Ylav 
yet the Law ſhall never make any conſtrudtion againſt"the I ine 
purport. of:the grant to the prejudice of any, or againſtthi Yup 
meaning of the parties, 8c. Vide lb. &'c. 4 £19r.o 
0 p | AY 3 | wv 
Se. $62 Fo. 314.4. «Wie 
Note a diverſity when the whole eſtate in the Se!gnioryis Ine 
ſuſpended, and when but part of the eftate in the Seigniory Fliith 
is ſuſpended bur for terme of life, and therefore as coll b 
things concerning the righe ir hach.its being, but-as tothtGhef 
pofſeflion during the particular eſtate,: the grantee ſhall rakdKiny 
no benefit, therefore during that time, he ſhall have who 
rent ſervice, wardſhip, Reliefe, Heriot; &c- becauſe theſeb& Yi 
long to the poſſeſſion, bur if the Tenant dyeth without heir, Þ 
the Tenancy ſhall eſcheat unto the grantee, for chat'is in thb F!:. 
right, andyet whenthe Seigniory is revived by the deathdf Jite: 
the Tenant, thereſhall be wardſhip;'as if the Tenant marry'Þu, a 
with the' Seignioreſle and dyeth, his heire within age , thefJao! 
ſhall have the wardſhip of the heire. Alſo in the caſe that Yiore 
Littleton here purteth, albeit rhe Seigniory be ſuſpended butÞull 
for life, yet ſome hold , that he 'cangor grant ir over; be-Pibefe 
canſe the grantee took it ſuſpended 3 and it was never'in 8d 
in him, butif the Tenant makea Leaſe for years , or for lite Þty. 


" $4 
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Ihe Lord, there the Lord may grant it over, becauſethe 
Iyeniory was in eſſe 1n him, and the fee ſimple of the Seigni- 
- Sy#n0t folſpended ', bar if the Lord difſeiſe the Tenanr, or 
wTeninr infeofte ' rhe Lo:d upon condition, there the 
dilBlcle ſtate in the Seigniory is ſuſpended 3 - and thetefore he 
ordiring the ſuſpenſion, take benefic of any eſcheat or 


Meooer tis $eip ory. 34. Af. P1516 E.3. vouch, 83. 


Og Tougs caſe. 
0 4 Set. 563. $64 F0:314. | 
\ Iittornment for part, cannot be void for that, and good it 
"rot be unlefle it þe for che whole. 4 E.. 3. 55. Malmans 
vle's £:4.2- 5 H 4.10. 35 H.6.8, per prifot.. . v.21 
in Jlnd paymenr of any parcell of thE ſervices,is an agreement 
i Slavco-the grant. 40 E- 3 34- Pere Sec tf rok 
the Þ inentio inſervire debet [rgihus, non leges Tntentions. 20 H. 6. 
thi Fadpement in {cire facras pur parcel de les ſervices eft bone 
"ner ley, commit que 11 eſt preſume, quod, judiciurs redditur in 
»Tiw. 48 E.3 24.,7-H.6.14.pr AMoyle. 17 E.3.29, 
- Note chat in caſe of a deed, nothing palſeth before at- 
'5 SMnnent. 4 | | 
Flithe'cafe of che fine, the thing granted paſteth as ro the 
We; but nor ro diſtreine, &c. withour Arrornment. In the 
Feet the King , the ching granted doth paſſe both in eſtare 
RYnprivicy co diftreine; &c without Attornment, vnlefle 
wikof Lands or Texements;, thatare parcell of the Dutchy 
© Plrefter, and lye ont of che County Palatine. ; 
is 3 Seft. $65. Fo. 315. 
eadiverfiry between money given by way of Attorn- 
$8, and where it is given as parcell of the rent, by way of 
5 Wof the rent. And therefore a ent in name of ſeifin 
re beneficiall for the grantee, Crete that is bothan 
Full ſeibn, and an Attornment in Law, and yet being gi- 
+» Fibefore the day in which the rent is due, it ſhall nor be 
dout of therent. - 29 H,6-3e 26, $ E442. Vide $e235: 


TO Uo ore wi” WR RO 4.5, » 
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As of os fo: - = af a by the handy wi 
one jOYRtcNAnt 18 for a > ws a ſein of th te ; 
isa goad ſeifin of the whole. Liþ.2.f6.67 eg caſe. 

If either the grantor, or grantee dye, 'the/Attorr 
countermanded, hur if the Jangus dye, he thar: wy \ 
ſtate may Attorn at any time ; If the Tenant grantm 
eftate,his Aſſignee may attorne, Lib.4.fo.8.[.6. f.g7, [ty x 
4 H-6.29. r8E.4.10. | 

Ifan Infant hath Lands by purchaſe, -or by-diſcent; heſlgly, 
be compelled to Attorne in 2 per que ſervigiae.43 Ki3. tg | cl 
uw H.6.2. b 9. Jr $4, 85. Cares Cale 4: "OY Jt. 

ge I4O. + y; "| 

Fran infige be leflee, he ſhall be compelled.ro dau 
a guid Furis clamat , the Antornmentof'an Infant =_ 
by Deed is good, and ſhall bindhim, becauſe ir is; k. 
albeit he be not _ that grane by _ compe _ t 
Attorne«. . | Fn th 


| Sell. $67, Fo. fs b: n= 
- The grant of the: reverſion by Deed ., with che.an 
ment of lefle for years, do countervaile in law a fec 
livery, as to the paſſing of the frechold and inherians 4 
And Tenant by ftatute Merchant, or Staple, or by , 
muſt alfoatrorne, :for the grantee-may have. a vena} 
ad computat. or tender the mony, &c- and diſch ſ 
| Land, and if the reverſion be granted by Fine, they lu 
compelled to attorne in a Quid jurk tlamat. 6 Ec3-53-% 
3-53:Br, Attor. 48:3 E. 3. ſcore facian non Dy. 1.4 ' | 
And-ſa the execators that have the Land-nncill the debuwi 
paid, muſt artorne-upon the grant ofithe reverſion, altianyy; 
they have not any certaine cerme for years. - * ""F 
Se&:568. \Fo.316.4. / 1.766 © of4i1t NM 0 } 
If Fenantin- Dower, or by the: curtefie; grant over 1". 
her eftate;,: andthe heire grant aver the reverſion, the] Dn 
nant in Dower, or by the Curteſiy ray attorn, becauſe 
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ie ofthe grant made, they were attendant to the heire in 
Sefon, and the grantee cannot be Tenant'in Dower , or 


' 
, #xL2+ 
. <4 
* , 
_ <- 
$44 «f 


EY X 


With Curreſie ; and if the reverſion be granted by Finezthe 
ei muſt ſuppoſe that the Tenant in Dower, of by*rche Cur- 
"Se, did hold the land,” atbeir they had formerly granted o- 
their eftate, and a\dei r the reverſion doth paſſe by the 
yet the Quid jur?s c/2ma muſt be bronght againſt him 
Wy Tenanc, ar therime of the note levied 3 andthe 
Mare ofthe rev-: tion muſt bring an aQion'of waſte againſt 
\'1 Agnee of Tenant mm Dower, - or bythe Curtefie, for 

"I themfelves cannot hold of any bur of the heire; and 
"retore in eſpe ofthe privity they ſhaft atrorne', and be 
"Wet to an aQion of waſte , as long as the reverſion remai- 
"inthe heire, albeir they have granted over their whole, 
"Mite: and nore that if the grantee of the reverſion, doth 
ea aftion of waſt againſt the Afſgnee of Tenant by the 
Weſe, the plaintiffe muſt rehearſe the Scature , which 
Imeth thar no prohibirion of waſte, in that' caſe lay at the 
"> Jamon Law, as ir did, if the heir had brought it againſt the 
"Fant by the Curteſfic himſe)fe ; and therefore ſome doe 
8, that if the heir do grant over the reverkon, that the 
jSroment of the Aſſignee of the Tenant by the Curtefie, 
"Po enant” in Dower 1s ſufficient; becavlſe thicy afterward, 
> Wiſibe attendant, and ſubje& to the ation of waſte; 10 H. 
torment 16. 11 H.4- 18. F;N+ B. $5 E. Reg. f0.72,4 E. 


I I 
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El ihe reverſion of Teſſee for life be granted, and leffee for 
2188 Mene over his eftare, the leffee eannot artorne, bur the 
"xameer of the Aſſignee is good, becauſe ir behoveth that 
8 tenant of the Land 'doattorne, and after the Aſſignment 
cis no tenure, or attendance, 8c. between the and 
"Fan teverfion. 18'E:4.10. b. 26 E.3.62- $5 H.$-10. 


4 -; Sef.5 69.570, 1,572, $73. F6.316.h- 
T OBdjerk elomat lyerhi againſt Tenant in taile, bat if# 
"0 wake 2 gift in taile, the remainder in fee, and the Seig- ' 


"Py, or renc charge ifſuing. ont of the land be granted by 
F ine, 
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Fine, the Conuſce ſhall maintaine a per que ſervitie, ad. 
Quem reddition, and compell him to Atrorne, tor herein yl, 
eſtace af inherirance is no priviledge to him , for that a Toi" 
nant in fee fimple (as his aſtate was at the Common 7) 
alſo compellable ia theſe caſes toattorne "I [* 
Lou 'le reverſion e — ſar leftate del frankze 
fiſt que le tenan: del nement attorn fe wax as inl 
ec. Si leaſe pur terme daxs, Oc. ou dome en le taile, ſoit i; Yey Sr 
we rentyper le grant del reverfun en tiel caſe,le rent un a 
que tiet Haba par 7 we al rever fon, & nemy 6 conve; "5s lb wt 
If a man let land to another for his lite, and afterhecq 
firme by his Deed, the eſtate of the Tenant fr life, thei T 
Mmainder to.ano:her in fee. and the Tenant forli cry 
the Deed, &c. Albeiche in remainder in this & 

. remedy fo come tothe Deed , during the life of Tenia nth 
life, yer becaute he is privy in *Eftate, he ſhall nor main + 
an aQion of waſte, withour emp, Ir Deed, bur v "h 
remainder 1s once executed, he ſhall n-r need co fhew t 
Dced. Vide. PL: om.({;o thir(is caſe. D & St. Ch. 20, 93 
Pl. Com. 149. Throckmertons cae. 45 E. 3. 14 15, 11 H,, C 
T4 H. 4- 31 a 

As in Phyſick, mum medicamey um eff idem onniju,þ "bj 
ww one forme or preſidenr of Lo hls will nottl bo 


.Seft. 574. Fe. 2 i8.a 


If one-joyntenant make a Leaſe for years, reſervi 
and dye,the ſurvivor ſhall nor have the rent,8& ther 
tleton here addeth materially,for_ the privity har 
rweene the Tenant for life, and th-m in the reverſion 


Dyer 176. 1 
Tenant for life ſhall not be compelled to attorne ina0 we 
Juris clamat upon a grant of a reverſion by Fine holden of " Raw 
King in chiefe without licence :.For it is a generall rule;Wy : 
when the granc by fine is defeafidle 5 there che Tenant{* 
' not becompelled to attorne.,45 E-.3.6 b. 13, chm 
Lib. foe86. Juſtice Windbars caſe- 36 H.6,24 _ : 
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ay Loh if an Infant levy a Fine, this is defeafible by Wrir of 
l. *Jinor during his minoricy, and therefore the Tenant ſhall 
" the compelled co ar:orn. 
'Yoif the land be holden in ancient Demeſn, and he in 
i reverſion levy a Fine of the reverſion. at the Common 
j, this is reverſible in a Writ of Deceit &c. 5 E.3.25. 
E 3: Ancient Demeſn 16. 
©if an Alienation be in Mortmain, the Lord Paramount 
to 17 E.3.7.22 E.3.18. 
D © if Tenant in Tail had levied a Fine, it wss defeafible 
| the ifſue in Tail, 24 E. 3. 25-b. 39 H.6.33+ 48 E. 3. 
a Rar now the Statyre of 4 H.97. f& 33 H.8, having given. 
Sether ſtrength to Fines to barre the itine:in Tail, the rea- 
hy of the Common Law being taken away, the Tenant in 
haſe ſhall be compelled to aitorn« Windhams Gale, 


$92. 


4 $df.576, $77. fol319ee 
Mere 2 leaſe is made for life, ſaving the reverſion to the 


, if the letlor diffeiſe the leflee, and make a feoftment in 

T; the Tenanc for life enter, and make Waſte, the feof- 

e ſhall have a Writ of Waſte withour any other. Artorn» 

| I Jheat ; for the leflee ſhall not be miſconuſant of the Feoff- 

-Jrats that were made <f and vponthe ſame land. And the 

- on of the Artornment is, becanſe the whole fee fimple 

ul by the feoffment, and the letſee by. his Regreſs, leaveth 

< k reverſion in the feoffee » which is a good Attornment. 

"viteame Law it is of a Tenant by Stature Merchant,or Sra- 

"MI, or Elegic 3 and fo it is of . a leaſe for years, 45 E.3-30.b- 
of 7 5s H.S.12. Brasbritches caſe, P. 5 El:2. 

aR&>me do hold, that in that caſe if the leflee for life dore- 

Aer in 8n Afſize, this is no Arttornment, becauſe he comes 

, Net courſe of Law. and nor by his voluntary at And 

i Wt in ther caſe. as in the caſe of the Fine, the ſtate of the 

"verſion is in the feottee. 
i& But others do hold ir all one in caſe'of a recovery and a 


regreſs, 
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regreſs , 13- E. 3: 48. b. bib. 6, fol. 60«b, Sir Mojle Fine 
Caſe. F. 

If the lefſor difſeiſe Tenant for life, or ouſte Tenant & nh 
years, and make a feoftment in fee, by this the renit reſeny + 
npon the leaſe for life or years is not” extinguiſhed';-but bi 
the regreſs of the leflee the rent is revive — "h 
cident to thereverſion. 

'Burif @ rhan 'be'ſeiſed of a rent in fee, and ail 
Tenant of the land, 'and make a feoffmenc in fee, the Tei 
re-enter, the rent is not revived. 

And fo note a diverſity berween a rent incident tot 
verſion, and a rent not incident to a reverſion, 9 H.6ad '' oh 
Dean'of Panls' Caſe, 20 El;x. 8 1 

if a'min'make aleaſe forlife, and then grant the rſſY 
Gon for life, 'and the leſſee attorn; arid after the lefſor Wſ" 
ſeiſe the teflee for life, and nike a feoffment in fee, and WF 
leſſee re-enter, this ſhall leave a reverſion in the grantee ff<1 
life, and another reverlion in the feoffee, and yer this s wſ! 
Attornment in Law of the grantee for life, becauſe he a 
no a&; nor aſſent to any which might amount to-an Atwdſha 
aient:in Law: - Er res inter alios atta alteri necere non wn 
Neither hath the grantee for life, the land in polling bs 
as he may well be-miſconuſant of the feoftment made vpn 
the land, and fo.ont of the reaſon of. Littleton: But yet! . 
reverſion infee doth paſs to the feoffee. we 


Sebi. 578, $79. fol,319- bs fe 320.4 & pe 


- Where the Anceſtor taketh am eftate of Freehold 
after -a_remainderis limited ro his fight heirs; che fee 
veſtech jh himſelt,- as well as if ir had been limired wi 
and his heirs, for his right heirs are in this cafe words« is 
mication 6f - eftate,and not of Purchaſe, Othetwiſe it is Wit 
the Anceſtor rakerh but an eftace for years : As if aledlt 
years be made.ro A. the remainder: :to'B. in Tail, the renal” 
der to the righit heirs of A. therethe remainder veſtech i 
in A. butthe right heirs ſhall rake-by pbrchaſe, if A-t J 
—_ the eſtate Tail 3 for as the Anceſtor aad the het 
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\Metetive of Inheritances, fo are the Teſtator and Execu- 
&;. and. the Inteſtate and Adminiſtrator of Chartels. 
wt vmm ew taitile eft, lex non requirit." Vide Seft. 194, 
: Of 
\ llſh _ of a Fine before Attornment, cannot di- 
in, becauſe an Ayowry is in lieu of an ation, and there- 
3 Þopivicy is requifire. So Hikewiſe, and for the ſame cauſe 
wa have 50 attian of Waſte, nor Writ of Entry ad Com. 
as, or 3: con/1mili caſu, or in caſu proviſo, Writ of Cu- 
"Ws, and Services, nor Writ of Ward, &c., 8 E. 3. 44- 
lhe 6. 7- 42 Ee 4. 4+ 40 Ee3e 7+ 5 KH 5 12. 38.2. Droit 


+ Plitif a man make a leaſe for years, and grant the rever- 
wlll Fine, if the leflee be ouſted , and the Gonuſce dil- 
488d, the Conuſee withomt Attornment ſhall maintain an 
Mie, for this Wric is maintained againſt a ſtranger, where 
(ſe necdeth no privity and ſuch things as the Lord may 
a or enter into without ſuing any aQion, there the Conu- 
4 lore any Attornment may take benefit thereof, as to 
we Ward, or Heriot, or to enter into the Lands or Tene- 
of a Ward, or eſcheated to him, or $0 enter for an 
, tion. of Tenzar for life or years, or of Tenant by Scar 
mlMMerchant, Staple or Elegit, ro his diſheriſons 


bt Sep. 880,58 1,532. F0.320.4b. 


Its fd in ovr Books, that if Tenant for life have a pri” 
Fe not to be impeachable vf Waſte, or any other " 


ie, if he doth attorn without faving his priviledge, 
Mc hath loſt it, which is ſo to be underſtood, where he 
eth in a Quid juris clamat brought by the Conuſee of 
; ke, for that the Writ ſuppoſeth him to be. bur a bare Te- 
ior life, and by his general Attornment according to 
+ WTwit he is barred for ever to claim any riviledge but a 
tare for life. Bur if upon a grant of the reverſion 
\ #89c<d, the Tenant for life doth acorn, he loſerh no prie 
4&7e, for there can be no cogclufion or barre by the At- 
FrePment in paſs, and foitis of an Atrornment in _ 
(in $ 
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As if the leffor difſeiſe the leflee for life, and make a Fu 
ment in fec, and rhe leflee re-enter, &c. 43 E:3.5« 45 Ea 
35 H.6 25 F.N.B.136.b. __ 
But in the Quid jurk clamat, if the Plaintiff be with" 
age; foas hecannot acknowledge the priviledge,- the 
nant ſhall notbe compelled to attorn uncil his fall age;wins 
he may acknowledge ir, 43 E.3.5. | 47] 
Bur otherwiſe ir is (as ſome hold) if a Quid juri daft 
be broughr by Baron and feme, the priviledge ſhall be ent 
into the Roll, norwirhſtanding ſhe is a-feme covert, 4s Tali® 
11a Pet, N.B. in per que ſeruitia, 39H 6.25. 18 E4.7;" 
And in a per que ſervita brought by the Convice of thi 
Meſne , the Tenant may ſhew , thar he held'by Hony , 
Annceſtrel. and ſaving to him his Warranty and Acquitah 
he is ready coatrorn.. So if the Tenant hath anyorher kk” 
quitral, and rhe Meſne levy a Fine to one for life, the: 
mainder to another in fee, the Tenant for life bringetlt +0 
per que ſervit. and the Tenanr is ready to attorn, ſavingll 
Acquiral, and the Plaintiff acknowledge it; and the rp or 
Tenant attorn, Tenant for life dyeth ; in chis caſe albeit” 
the Attornment ro the Tenant for life , -js an Atrornmelſ® 
to him in remainder , yet in this cafe he in the remainde}, 
ſhall not diſtrain, till he hath acknowledged the Acquinh”* 
which muſt bein a per que ſervit. brought by him againltig* 
Tenaut, vide S. 557+ .. _- 


Seft.583. Fol.321.25 "PCr 
« Nore a diverſity between an a in Law, that givetiu” 
inheritance in lien of another, and an a& in Law that 
veyeth the eſtate of che Conuſee onely. Of the tom bef 
Littleton here putteth an Example, of the eſchear of he 
Meſnalty, which drowneth the Seigniory Paratmount, WH 

therefore reaſon would that the Lord by this a& in WF 
ſhould have as much benefit of the Meſnalry eſchearedw 
had of the Seignjory that was drowned, and he harhudl t 
medy to compel che Tenant to Attornment. '' '' P17 


Alſo the Lord cometh to the Meſnalty by a Scigniorſ*q 
| ramount 
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wi nmount , and therefore therefore needeth no Attornment. 
a0 Aif leflee for life be of a Manor , and he ſurrender his 
Fate to the leffor, there needs no Attornment of the Te- 

iS mars, becauſe the leffor is in by a Title Paramount, Temps 
ie Tb b2 Atcor. 18. 39 H,6-38. per Priſet. lib.6 f 68. Six Me Finches 
ae. 5 H.y.18. per Ca, | 

F Butif che Connſee dye, and the Law caſteth his Seigni- 
lg vpon his heir by Diſcent, he ſhall not be in any becter 

ware then his Anceſtor was , becauſe he claimeth as heir 
, Fimeerly by the Conuſee. 


SefF. 584. Fol. 321.b, vide ec. 


© If a man make a leaſe for life or years, and after levy a 
"<0 A. to the uſe of B, and his heirs, B, ſball diftrain, and 
can ation of Waſte, albeir the Conuſee never had any 
a J0ornment, becauſe the revertion is veſted in: him by force 
2 xt the Statnte, and hath no remedy to compel the- lefſee to 
mL, 27 H48.c.10. 


TY 
Seft. 585,586, Fol.322.a.h. 


& fre doth Littleton pur a caſe where a man may have 2 
* 48Kgnory rent , feverſjon or remainder, meerly by the att 
Þ® the party, and may diſtrain, and have any ation withour 
Þy Artorament 3 and that is by deviſe of lands deviſeable 
Þ Cuſtom, when Liceleton wrore, by the laſt Will and Teſta- 
h off" of the owner, 34 H.6-6 5 H.9.18.F.N.B.121.n, 
ves Onne Teſt amentium, norte conſummatum ultima voluntas tefiae 
et perimplenda ſecundum vera intentionem [uam, G' reipub= 
Fe wereſt (upreme bominum teſtamenta rata haberi, The Will 
be Deviſor expreſſed by his Teſtament, ſhall be perform- 
3 * . X . -— . 
; «cording to the intent of the deviſor, and it ſhall not lie 
Witte power of the Tenant or [effec to fruſtrate the Will of 
me pr by denying his Attornment, vide S-167- Brit, fol» 
MX 212.0, | 
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Seft.c87, 588; 58g. Fol.323.4- b. 


' The difſeiſor cannot diffeiſe the Lord of the Rents or Ser- 


vices, without the Attornment of the Tenants to the difſe;. 
ſor ; for ſecing an Atrornment is requiſite to a feoftment and 
other lawful Conveyances, A forttori, a _diffeiſar'or other 
wrong doer ſhall not gain them without Atrorament; The 
like Law is of an Abator, and an Intrudor- But albeit the 
difleiſor, hath once gatten the Attornment of the Tenant, 
#and payment of their rents, yet may they refuſe afterwards 


for the avoiding of their charge. And here the Attornmant 


of the Tenant of a Mayor to a ditſeifor of the Demeſyg, 


ſhall diſpoſſeſs the Lord of the rents and ſervices parcel of 


the Manor, becauſe Demeſns, Rents & Services make but one 


: ' 


; 
A 


AN 


intire Manor,and the Demeſns are the principal : but others I 


wiſe it is of rents and ſervices in groſs, 6 H.7.14. 11 H.7.286 
Ii H4.144.b.. L. 


-:For a man cannot: be difleiſed of a rent ſervice in » 
rent charge, or ren! ſeck by Atrornmenr, or payment of thy 


rent to a ſtranger bur at his eleion ; for the Rule of 
is, Nexzo reddicum a'terius invito Dommo percipere aut poſſe 
poteſl, & vide $.237,238,239,240. 
What be dilleifins of rent ſervices, rent charge, and rent 
ſecks, and payment-to a-ſtranger,. is none of them, but # 


the Lords ele&ion, 24 E.3:4- 1 E:5.5. .* 


W 3g 


C 
( 


1 


© 
- 
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- * Adiſcentof a rent in groſs bindeth not the right owr ht 


bat that he may diſtrain, alheic he admicred himſelf onto 


poſſeſſion, and determined his eleRion, as by. bringingd 
an Aflize, &c. 5 E.4.1. 23 H.3* -Aſſ: 439+ 16 4f} pls. 
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ne 


he | ; 


n, Se. 592. Fol325 4. 
y [ Iſcontinuare nihil aliud ſgnificat quimintermittere deſue- 
ns, | 


| # ſcere, interrumpere, 8 H.4.8 b. 11H.4 85:b. 
of } & Diſcontinuance of eſtates in Lands or Tenements, is 
ne {ſoperly (in legal underſtanding) an alienation made or fuf- 
ers {hed by Tenant in Tail, or by any thatis ſciſed in auter> 
t, whereby the iflue in Tail, or the heir or ſucceſſor, or 
Wl in reverfion or remainder are driven to their a&ion, 
x $i cannot enter. I have added (proper) by good war- 
tm of our Author himſelf; for S$e&.470. he nferh Diſ- 
Jmtinvance for a deveſting or diſplacing cf a reverſion, 
is Jough the entry be not taken away. Allo vide the Statute 
fr wks Elix.c-2. lib.y. fo.30,3 1. le caſe de Diſcontin. 
' L p e, ; 
a} Vhen Lirtleton wrote, the eſtate in Lands and Tenements 
_ Pit have been diſcontinued five maner of ways, viz. By 
er {iliment, by Fine, by Releaſe with Warranty, Confirma- 
off" with Warranty, and by ſuffering of a Recovery in a 
g of Þepe quod red. and this was to the prejudice of five maner 
"PÞiperſons, viz. of Wives,of Heirs, of Succeſſors, of thoſe 
PJeverfion, and of thoſe in Remainder. But for Wives and 
"Jer Heirs, and for Succeffors, the Law is altered by ARsof 
ament fince LitM#eton wrote, 1 


þ Se. 593. Fd.325.b, 


$a, that in Law the Covent, albeit they be Regular,and 

Flperſons in Law, yer are they ſaid in Law to be Capit 

File Abbor, as well as the Dean and Chapter that be Se- 
AP, "7 0 cular 
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cular tothe Biſhop. Bur itis to be obſerved, That a-ſol 
Body Politick, that haih the abſolore right in them, za" pp 
Abbor, Biſhop,8&c, may make a diſcontinuance; but a Cop. 
poration aggiegateof many, as Dean and Chapter, War*; 
den and Chaplains, 8c. cannot make any diſcent, tbr if t I 
joyn the grant is good, and if the Dean, Wardyp,fec. milelÞ.; 
it alone where the Body is aggregate of many, it'is voidandÞ” 
worketh a difſeiſin, 21 E-4.89! vide Se&.$28. & 648. hl | 
the Statureof 1 Eliz.c.l1o. & 1 Fac.c.z. Biſhops, andalls " 
ther Eccleſiaſtical perſons, are ditabled to alien, or diſcoat}” 
nue any of their Eccleſiaſtical Livings. "Y 


Se. 594. - Fol. 326.4. 


By the pwr vieu of the Statute of Zz H.8: c.28. the vic, d 
and her heirs afrer the deceaſe of her husband, may-entell® 
' Into the Lands and Tenements of the wife, norwichſtandini®” 
the alienation of her hasband, Dyer. 4 & 5 PF. & M., uilſ* 
3 El. Dyer 191. 18. f.91,92. Greveleys Caſe. vl % 
If the husband levy a Fine with Proclamations, and dai” 
the wife muſt enter. or avoid the eſtate of the Conuſeewthii 
in five years, or elſe ſhe is barred for ever by the Sratarealie® 
4 H.7- for the Statute of 32 H.8. doth help the Diſco" 
nuancy, but not the barre $ and the Statute ſpeaketh of 77, 
Fine, and notof a Fine with Proclamations, 6 E. 6 Dy 
72.b. 4 H.7.c.24. k 
Feme Tenantin Tail taketh hnshand, the hnsband wi 
keth a feofiment in fee, the wife before entry dyerh withonl;”” 
ifſue , he in the reverfion or remainder may enter. Fai” 
1. Thercverlicn or remainder cannot be diſcontinued int - jþ 4 
caſe, becauſe the eſtace Tail is not diſcontinued. 2, TKkfY' 
words of the Scature be, Shall not be prejudicial &c. toth 4 
wife or her heirs, or ſuch as ſhall have Right, Title or Ine?” 
reſt by the dearh of ſuch wite, bur the ſame wife and haf** 
heirs, &c. ſhall, or lawfully may enter, &c. By whi i 
words, the entry of him in the reverſion or remainder il.” 
that caſe is preſerved. The hu«band is Tenant in Tail, tk, 


remainder to the wife in Tail, the husband make a feofimet; iT 


w » 
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3 kſee, by this the hu:band by the Common Law did only 
WS {continue his own Eſtate taile,but his wifes remainder , but 
hay” gthis day after the death cf che husband withour ifſue, the 

"Jie may enter by the ſaid a of 32 H. 8. 
—Þ If the busband hath iſſue, and niaketh a feoffment of his 
Ins land;and che wifedyeth,the heire of the wife ſhall nor 
Water during the husbands life, neither by the Common law, 
"Inby the Statute. 3 E.2.t/t.cui in vita. 26.34 EI. ibid. 30+ 

+ Ob-3412.Dy.21-E114.363. 


Sed. $95. Fe,326.b. | 


of BytheStatute of 11 H.7. ca» 20. If the woman hath any 
—Wlzc in tail joyutly with her husband, or only to her ſelf, or 
"5 Mher uſe in any lands, or hzreditaments of the inheritance 

Ft purchaſe of her husband, or given to the husband and wife 
"Haile, by any of the Anceſtors of the husband, or by any 
| a Bier perſon ſeiſed to the uſe of The husband, or his Aunce- 
"lis, and ſhall hereafrer being ſole, or wich any other after 
—Mtken husband diſcontinue , &c. the ſame 3 every ſuch dif- 
—Fatinuance ſhall be void, and char it ſhall be lawfull for e- 

ſon ro whom the intereſt, title, 6r inkericance, after 
ceaſe of the ſaid woman ſhcevl appertaine;to enter,&c. 
"823 if ſuch a feme Tenant in raile, do make any diſconti- 


. 
va&7 


Þ 
} 
| 


| m{uoce in fee, in raile , or for life, although it be with, 


+rancy, yer this dothnor - take away the entry after her 


> Slath , either of the ifſfue, or of him in revertion or remain=- 


\ ht ide Seft. 697 d.z fo.50,51 Sir G:orge Brownes caſe, and 
860.0. Lin.Coll. caſe P. 1. f. 176. Millmaye: caſe. Dy. 3.8 
oth ,146. & 8.61. Dy 248.8 17.K1.340-19.k4.354 £20 EL. 
te 27 4.8.23.4.5.f-79. Fi}. calc, and Greveleys cale. l. 8.fo. 
fil. Co 
14 If Lands were intailed to a man and his wife, and to the 
of j{{fi5 of their rwo bodies, and the husband had made a feoft- 
" 44Jtent in fee and dyed , and then the wife dyed , this had 
? Xa a diſcontinuance at the common Law : for the ticle of 
ij tae is as heir of boch my bodies, and not as heir to a- 
Tx Z -" 
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ny one of them, and his entry muſt enſye his title or aRion, 
But this is remedied by the Sratute of 32 H. 8. = 
Tenant in taile ſhall have a quod permittat. 4 £3 38.43 E, 
3.25. 4E-4:-25. F.NB. 124. | 
And he ſhall havea writ of Cuſtomes and fervices in led 
bet, & ſolet, but ſhall not have ic in the debee only. 2E. 2, 
aroit 28, | | 
So he ſhall have a Sets ad molendum in le debet & ſolet, bit 
not in the debet tantum. F.N.B. 123. | 
Tenant in taile ſhall have a writ of entry in conſemili caſy, 
& an Admeſurement, @ a native bhabends, ceſſavit, eſchtat waſh 
&c. 21 Ea3-I. 5 Eg. 23-11 He .49. 3 
But Tenant in taile, ſhall not have a writ of right 7: 


claimer, nor a quo jure, nor ane injuſte yexes, nor a nuper oliilt, 
or Rationabile parte, nor a Mordanc, nor a [ur cui in vita, tit 
theſe and the like, none but Tenant in fee ſhall haye; and | Hh 
the higheſt writ that a Tenapt in taile can have, is a Forne 
don. 2 E.3 droit 28.13 H.7.24. 5 E.4.2.20 E.3.Avwy Ih. 

F.N.B. 10.46 E.3.cui in vita 33. | Oo 'J 


$e2.596,597- F0.327«b, i 
It is provided by the Statute of F.2.ca.1. De dond cond. ui. 
non habeant ili quibus tenementum ſit fuerit datum, poteſtattin't- 
lienandi, & ce So as theſe words (non habent poteſtatens uhen:) 
do work theſe effeRs, viz. as to lands, that a feoffmenthir 
reth not the ifſue, &c. of his a&ion, but workerh' a diſcont- 
nuance to barre him of hisentry; as to rents, or any thing 

eſſe, that lye in grant, that the ſaid words to his power®® 
wake any diſconrinuanee : as to rents,&c. newly created,chit | 
they taKe away his power to make them to continue longey 
than during his life, 18 E.3.12+ 24 E.3.28.36.Af.8. 5 Eb 
3. 4H.7 17-Pl.Com.Smith, and Stapletons caie. "= 
But thereis a diverſity between an alienation, working 1 

diſcontinuance of an eſtate, which taketh away an entry 
an alienation working, diveſting or diſplacing of eſtate; 

which take away no entry. Asif there be Tenant for life}. 
remainder to A. intaile\, the remainder to B, _ _ 
| engl 
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Tenant for life doth alien in fee, this doth diveſt and dif* 
' | place the remainders, bur worketh no diſcontinuance, and fo 
E note thac to every difcontinnance , there is.neceflary a dive+ 
3 * | fing.or diſplacing the eſtate,and turning rhe fame roa right; 
for if ix be not turned to a right, they thar have the t:ſtate, 
annot be driven to an aftionz8& therefore ſuch inhericances 
glyein grant,cannat by grant be diſcontinued,becauſe ſuch 
agrant diveſts no Eſtate,but paſſerh only that which he may 
kwfully grant,and fo the Eſtace it felfe doth deſcend, revert, 
or remaine, as ſhall be ſaid hereafrer, 

A, maketh a gift in taile to B. who maketh a gift in taile to 
C, C. makerh a feoffment in fee, and dyeth withour ifiue. 
k hath iflue and dyeth, the iffue of B. thall enter, for albeir 
I the feoffment of C. did diſcontinue the reverſion of the fee 
; F imple, which B. had gained upon the eſtare taile made ro E, 
| it could not diſconrinne the right of entaile which Bz 

d, which was diſcontinued before : and therefore when 
4 IG died withour ifſue, then did che diſcontinuance of the E- 


tly the entry of the ifſue of B. lawfull. * Alſo note 
tar'a diſcontinuance made by the huchand, did take a- 
ny the entry only of the wite,and her heirs by che. common 
Lay, and not of any other which claimcd by title para- 
mount above rhe diſcontinuance. As if Lands had beene 
giren to the husband and wife, and to a tiird perſon, and to 
their heirs, and the husband had made a feoftment, in fee, 
this had been a diſcontinuance of the one moity, and a diſ- 
vin of che other moity : if the husband had dyed, the ſur- 
or ſhould have entred into the whole, for he claimed not 
mder the diſcontinuance, bur by-title peramount from the 
iſt feoffor, and ſeeing the right by Law dorh ſurvive, rhe 
lawdoth give him a remedy , to take advantage thereof by 
T ws for other remedy, for that moity he could nor 

6. 
- Se. 600, F0.328.4. 


the} | 
\#Þ TtisaRule in Law, that the diffeiſee , or any other that 
ut Y 4 hath 


v 


lite taile of B. which paſſed by his livery ceaſe,-and con- - 
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hath a right onely, by his releaſe, or confirmation, cant 
make ary diſcontinuance : becauſe nothing can paſſe ther 
by, bur that which-vay lawfully paſſe. 5 E. 4.18. 12 E.4, 
< H-48, Z1l H.6.58. Jen 
By a feoffment the freehold doth pafſe by open livery, to Wd 
the - Wes and by a Releaſe, a bare right 3 Sic nota di 
wverþit. | | 


Seft. 601,602,603. Fo.328. b. 329T. 


A warranty being added to a releaſe, or confirmation, and Ju 
deſcending upon him, that right hath to the Lands maketh'Þu 
a diſcontinuance, otherwiſe it is out of the reaſon of the 
Law, and worketh no diſcontinuance, if the warranty dif- 
cend upon another. =—_ . 

Il Tenanr in taile releaſe to his difleiſor, and bind himand WM 
his heirs to warranty, this is a diſcontinuance. For if the ifſue:Þ 
in taiſe, ſhould enter in this caſe, the warranty (whichisſ Þ 
much favoured in Law) ſhould be deſtroyed : and therefore" 
to the end, that if Aﬀets in fee ſimple do deſcend , heto We; 
whom the releaſe is made , may plead the ſame, and barre Yi 
the demandant , by which meanes all rights and adyanlags 


are ſaved, 
a, Sed. 604. 


When a Biſhop, &c.make an Eſtate. Lealc,grant of a rent- Þol 
charge, warranty, or any other a& , which may tend to the Pei 
diminution of the revenues of the Biſhoprick, &c. which "| 
ſhould mainraine the ſucceſſor, there the privarion, or tran” Fl 
flation'of the Biſhop, &c. is all one with his death. But Þ#n 
where the ſhiſhop is patron and ordinary, and confirmethg Fe 
Leaſe made by the parſori, without the Deane and Chapterz Pi 
2nd after the Parſon dyeth, and the Biſhop collateth ano-' 
ther, and then is tranſlated, yet his confirmarion remaineth 
209d, for the revennes that are to maintaine the ſuccefſor, F 
are not thereby diminiſhed 3 and o it is in caſe of reſigns 
tion. 29 E.3.16, 3bid. garr. 99 4 contre 
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Vide SeA1. 608,609.610.611.612.613.F6-330.331.4. 
Ties choſes queux paſſont en aſc' caſes de tenant en le taile tant- 


\Snen per 22 de grant,on per confirmation,ou per releaſe rien po- 


A. 


&. 


* T2 


S” 


SET» ISS 


Side pie faire eftate @ celuy, a que tiel grant , ou confirmation ou 


eſt fait, for ſque ceo que te tenant en 44dile poit droitulerment 
& ceone fo ſque pur terme de Ia vie, &c- 
fkreby it appeatetn , that a feoffment in fee (albeit it be 


Sxcol) is of greater operation and eſtimation in Law, then 
Snatof a reverſion by Deed, though it be inrolled and Ar- 
nent of the leflee for yeares of a releaſe, or a confirma- 


Deed. 
4Þ having regard to the ifſue in taile, and to them in 


Siſjon, or remainder, Tenant in taile cannot lawfully 


ea greater Eftate, than for terme of his life. Butin re- 
dof himſelfe a releaſe or grant made by him , leaveth no 
tifon in him, but pur the ſame in Abejance, ſo as after 


Kircleaſe or grant made, he ſhall nor have any aQion ct- 
$5 and he ſhall nor enter for a forfeiture, 8c, 13 H.810.4. 


eaſe 9 5+ 
Se. 614- Fo.331.Þs 


The Feoftee of Tenant in taile hath no rightfull Eſtate, 
P"greſpeR to two perſons, the one 15 to the donor,whoſe 
Felon is diveſted and diſplaced, and the other is to the 
Feintaile, who is driven to his a@ion to recover his 


Werciare, fgnifieth, to withold Lands or Tenements from 


right owner , in which caſe either the entry of the right 


Pier is taken away, or the deforceor holdeth ic fo faſt, as 
Fight owner is driven to his reall precipe', wherein it is 
$wde A. enum in jufts deforceat, or the deforceor fo diſtur- 
Fiithe right owner, as he cannot injoy his own. Brac. l4-fo. 
$fletel.5.ca rt. 


There is a writ called a Quod ei deform. and lyeth where 


Jhant in taile, or tenant for life, loſeth by default, by the 
Pc he ſhall have a Quod ci defore. againſt the recoyeror, 


and 
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and yet he cometh in by courſe of Law- Weſtm, 2.64.4. 


Sefte615,616,0197,618. F9.332.4.b, 


An Advowſon is a thing thar lyeth in grant , and pafielif; 
not by livery of ſeiſin. s E-3.58. 21 E-3.37,33. 43 Ea. 
11H.6-4. 5 H.7.37. 18 H.8.16. Ef.Dy.323.b. FF. 

If a remainder, or a rent ſervice, or a rent charge, ori 
Adyowſon, or a common , or any other inherirance that... 
eth in grant, be granted by Tenant in taile, it is no diſcoalf 
tinuance. Brac.l.2. f-3-& f.266. 318.Brit.f0.187 Mirca2,, 
17.Fle.l.3.c 15: T 

For that it is a maxim in Law. That a grant by Deed of ſh,” 
things as do lye in grant, and not in livery of ſeilin, dow; 
no diſcontinuance. But the particular reaſon is , for that 
ſuch things the grant of Tenant in taile worketh no wroy 
either to the ifſne in taile, or to him in reverſion, or remaillf? 
der, for nothing doth pafſe, but onely during the life of 
nant in taile, which is lawfull, and every diſcontinuaide; 
worketh a wrong. 6 E.3. 56. 4 H.7.17. 21 H. 7.42. HG, 
$2.53.5 E.4.3. 21 E.4-5.22.R.2, diſcontinuance 35. #; 
E.3.Br.458.Pl. Com. 435-18 Aſſ-por. 

If Tenant in taile of a rent ſervice, &c. or of a reverfiony 
remainder in taile, &c- grant the ſame in fee with warran, 
and leaveth afſers in fee imple and dyeth, this is neither Wh, ; 
nor diſcontinuance to the ifſue in taile, but he may dillreqg, 
for the rent or ſervice, or enter into the Land, after the... 
ceaſe of Tenant for life. Burt if the iſſue bringeth a Foillih,, : 
don in the diſcending , and admitting himſelf out of pow 
on, then he ſhall be barred by the warranty, and Alth 
E 3. form. 47. 13 H.y.10.36.4f.8. 4 H.7.17. +4 

Tenant in taile, of a rent diffeiſes the Tenant of the all 
and makes a feoffmenr in fze with warranty and dyeth,08,.; 
no diſcontinunce of the rent. 3 H.7.12.9 £422 Ati 

And where the thing doth ly in livery , as Lands and | 
nements, yer if to the conveyance of the freehold, or ind þ thi 
rance, no livery of ſciſin is-requiſite , it worketh no dilcollly 
nuance. 
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i5if Tenant in Taile exchange Lands, &c. or if the King 


Tis Tenant in Taile, grant by his Letters Parents the 
Ki in fee, there is nq diſcontinuance wrought. 38 H, 8. 


W'3.101.Pl.Com-233.1.1.f.26.Altwoods cafe. 
3: thing thar lyeth in grant, though it be granted by Fine, 


or 
SA: 23. 
MiTenant in taile make a Leafe for years of Lands, and af- 


Kitis no diſcontinuance, and rhis is Regularly true. 48. 


4 Fine, this is a diſcontinuancesfor a Fine is a Feoff- 


61S: of Record, and the freehold pafſerh. 15 E. 4. difcon- 


ance, 30. 
bcif Tenant in taile make a Leaſe for his own life , and 


levy a Fine , this is no diſcontinuance, becauſe the re- 
"Won expeRant upon a Statute of freeho)d , which lyerh 
Win grant, paſſeth thereby. 6 H. 8. 56, 57. 


Sed. 620. - 


Tenn in taile fait Leafe a Terme de vie le leſſee, &'c. & 
0 tenant 71 taile, grant per ſon fait le reverſor in fee a un auter, 


tenant a terme de vie attornment, &c. @ mor.utvant le Te- 


, Win taile, &+ le grantee del reverſion enter, &c. en la wie le Te> 


in taile donque ceo eſt un diſcontinuance en fee, For when 


""Wtcrerſion in this caſe executed in the life of Tenant in 


, itis equivalent in judgement of Law to a Feofiment in 
; for the ſtate for life patled by livery. 32 E.3. difconti- 


Rice, 2. 3 H- 4.9. 34-A/]. 6-p4:38.40.6.p.6. 


tif che Tenant in taile make a Leaſe for Terme of the 


*Mof the Lefſee , 8c. and grant over the reverſion and dy- 
7. and afcer the death of Tenant in taile, the Leflee dye, 
\Featry of che iflue is lawfull, becauſe by the death of the 
"Wee, the diſcontinuance is determined, and conſequently 


"2*Þgrant made of the reyerſion,gained upon thar diſcogtinu- 


F tis void alſo, 
"Fi!Tenant in taile makea Leaſe for life, the remainder in 


"I this is an abſolute diſcontinuance, albeit the remainder 


Pot executed in the life of Tenant in taile , becauſe all is 


fate and paſk;th by livery 3 and ſo note a diverſity be» 
tweene 


366 Of Diſeontinuance. | 
eween 2 grant of a reverſion, and a limitation of a rel: 
der, 21 H.6452,53. — 


B. Tenant in Tail makes agifc in Tail to A. and after} 4 
releaſes to A. and his heirs, and after A. dyeth without if - 
the ifſue of the firſt Donee may enter upon the collaw ble 


heir, becauſe A. had not ſeifin, afid execution of the rei 
fion of the land in his demeſd as of fee. F* 
But if Tenant in Tail make a leaſe for the life of 
leflee, and after releaſe to him and his heirs, this is an 
ſolute diſcontinuance, becauſe the fee {imple is executdift . 
thelife of Tenanc in Tail. Li 
If Tenant in Tail of a Manor whereunto an, Advonwſill,.; 
appendant, make a feoffment in fee by Deed of one wif; 
with the Advowſon, and the Church becomerh void, a 
the feoffee preſent, Tenant in Tail dyeth. the Church ll 
cometh void, the ifſue ſhall nor preſent uncil he hach reel 
tinued the acre. Bur if the feoffee had not executed t 
ſame by Pceſentment, then the ifſne in Tail ſhould havegy 
ſenred. And fo was it at the Common Law, of the huhay 
ſciſed in the right of his wife , Adutaris nutandhs, 34E1 
ws 179. 22 E.3.6. 17 E.3.3. 33 E-3» q#. i. 9; 
23 Ajj.9. | 4A 
If the husband- and wife make a leaſe for life by Deed) , 
the wives land, reſerving a rent, the hysband dyerh, i 
wasa Diſcontinuance at the Common Law for life, anda, 
the reverſion was not diſcontinued, but remained in 
wife , otherwiſe ir is if the husband had made the ke. 
alone, 38 E.3z 332: 18 Aſ].2. 18 E.3.54. 22 H-6.24- 4 
If Tenant in Tail make a leaſe for Jife of the lefſee, WE, 
after grant the reverſion with Warranty, and dyeth belly; 
execution, this is no.diſcontinuance, becauſe the diſco. 
nuance was bur for life,and the Warranty cannot enlargenegy 
- Bro. Diſcontinuance 3. 21 H:7. 11.4. 1. fo.85. by, 
0-95,97. = | 
If Tenant in Tail make a leaſe for life, and grant theith, . 
verſion in fee, and the lefſee attorn, and that grantee gy: - 
it over, and the leſſee attorn, and then the lefſec for liſeg} 
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ſo as the reverſion is executed in the life of Tenant in 
yet this is no diſcontinuance, becauſe he is not in of 


grant of che Tenant in Tail, but of his grantee, 15 E.4- 
lnt.30. Vide Se. 642+ f0.333.b. h 


Wi T-nantin Tail make a leaſe for life, and after diſſeiſerh 


a efſec for life, and maketh a feoffment in fee, the lefſee 
"eh, and chen Tenant in Tail dyerh, albeit the fee be ex- 


L,yer for that the fee was not executed by lawful means, 


| no diſcontinuance. 


Se. 625, Fol.335 4. 


"I litteton here purtteth his caſe of a reverſion immediately - 


"Sean upon the gifrin Tail. Alfo ir is to be intended 
* Yi fcoffment made to the donor ſolely or onely, for if the 


x infeoft ihe donor, and a ſtranger , this is a diſconti- 


be wace of the whole land, 4: <Afſ 2. 41 E.3-2. 28 H.8. Dyer 
"Þ. 6.1. fo. 140. in Chudleys Cale, v E.q 24.b, 
"Fat if Tenant for life make a leaſe for his own life to the 


Mc, the remainder ro the letfor and eftranger in fee 3* in 


"Ws caſe foraſmuch as the limitation of the tee ſhould work 


wong, it enurerh to the leflor as a ſurrender for the one 


Þvicy, and a for feicure as to the remainder of the ſtranger. 


pit diſtour' leftate en tale, fi non que 11 diſcount” le reverfim, 


as t, ou le remainder fc. go All.30. 21 Afſ.36. 18 E.3.45, Fo 
1 388-142 a. Pl.om. 55S. 
, and therefore if the reverſion or remainder be in the 


, the Teizaar in Tail cannot diicontinue the eftate Tails 
Tenant in Tail, the reverſjon in the King, might have 


reed the eſtare Tail by a Common recovery, until the Sta- 
1 Jeof 33 H. 8. cap.20+ which reſtraineth ſuch a Tenant in 
6, bur that Common Recovety neither barred, nor dif- 


inued che Kings reverſion, 33 H 8; Tail. Br.41. 


on Tt a feme covert be Tenant for |:fe,and the husband make 


he rind at the Common Law, 27 Af p.60. 29 Afſ.43.11 df 


led 16 Af, 11. 18 E. 3-45, 


iment in fee, and the leſſor enter for the forfeitnres 
es the reverſion reveſted, and yer the diſcontiauagce 
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Seft. 632. Fol-336b, = 1 
Si le Baron ſoit ſeiſce de cert. terre en droit ſa feme, & falliyth 
feoffement in fee ſur Condition & devy &c. When the heir 
this caſe hach entred for the Condition broken, and hathhar 
voided the feoffment., the eſtate of rhe heir vaniſhal ts 
way, and preſently the eſtate veſteth in rhe feme or her henfl'v 
without any Entry or Claim by her or them ; for hec 
enters in reſpe& of the Condition upon the real Gontrlliy {i 
and nor of any right; and if the husband himſelf had 
entred,the ſtate had veſted in his wife. And rherefore whe 
Littleton and out Books ſay, That the wife ſhall enter up 
the heir, the meaning is, That after the re-entry ofthe bono! 
ſhe may enter, 4 H-6.2. 9 H.9424.b44.8.f.43,44. Whittingbagy 
Caſe. Pt 


Sefl. 633. Fol.337. be . 


F4nc 
If the husband within age takea wife feme TenantmH 
general, and the husband make a gift. in Tas, and gt 
within age, in os caſe the wife may.enter, as Littleton 
holdeth z or the heir of the husband, in reſpe& of 
new reverſion deſcended unto him, may enter. But: 
the heir enter, preſently thereupon his eſtate vaniſheth. | 
If husband and wife be both within age, and they by de 
indented joyn in a Feoffment reſerving a rent, the hun 
dyeth, the wiſe may enter, or have n 2n fus infra aiſle 
Butif ſhe were of full age, ſhe ſhall not have a Du# Tſe f 
infra etat. for the Non-age of her husband, albeir they 
but one perſon jn Law, 14 E 3: Breve 282. 14 £.3- Du# Jen 
Oc. 6. F.,N.B. 89%. 198 
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| Set. 634. WT [i 
2 jojntenants eftant deins age, font un feoffinent in fet, Ola 
de les infants devy, celuy que [urveſquiſt poit enter en lentiety Ol 
for that they may joyn in a Writ of Right, and thereioelliiite 
Right ſhall ſurvive. But they cannot joyn in a Du# filly, 
Jra «tar. becauſe the Nonage of the one, is not the Novaliyiz, 
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ie other,21 E.3-$0, 18 E.2.Breve 831. 6 E.3.4. 9 H.6.6. 

"R866. 39 H.6.4>. 34 H.6.31. 

& jaffiithis caſe if one joyntenant had made a Feoffment in - 
rad dyed, the*righrt ſhould not have ſurvived , for the 
hare was ſevered fora rime+ 
ma wo joyntenants be, and the one is of full age, and the 

-nanir vichin age, and both rhey make a Feoftment in fee, 

acof full age dyeth, the Infant ſhall enter, or have a 
may ſt fc. but for the moity, 


s 3 Seft. 635. Fdl.337-b. 

ola: encounter reaſon, que un feef} ment fait per celuy que 18 
x hefdle de faire tre! feoffment greevara, ou ledara auter, de toller 
vials lou entre &c. Meliorem facere potefi minor condie” de- 

Jn 1equaquarm, Braft.fo.14. Brit.f. 88.4. 

Yi, a ſpecial heir ſhall rake advantage of the infancy of 

{Fliceſtor. Asif Tenant in Tailof an acre of the Cu- 
1 alle of Borough Engliſh, make a Feoftment in fee within 
ye and dyeth, the yongeft Son ſhall ayoid-jr, for he is 

Kin blood, and claimerh by Diſcent from the Infant- 

Wi note, thar a cauſe to enter by reaſon of infancy, is 
But like to Conditions , Warranty, and Eſtoppels, which 
* "FWleſcend to the heir at the Common Law. 
tant Seft. 636. Fol.338. 4. 

Wie, ' there be 3 kindes of Surrender, viF. a Surrender 
p-jlerly taken at the Common Law, which isa yielding up 
5. tate for life or years to him thar hath av immediate 
[ſt in reverſion or remainder, wherein the eſtate for life 

Fears may drown by mucual agreement between them. 
_ *MSarrender by Cuſtom of Lands holden by Copy, or 
Flſtomary eſtate , vide Sef? 74. homo com. gen. * * And 

Furender improperly taken (wide $.550 ) of a Deed. 
16 oof a Surrender of a Patent, and of a rent newly 
eled, and of a fee ſimple ro rhe King, 2 El. Dyer 176. 
ys 1.3- 27 4-37 49 E.342: 11 Hiq-2, 12 H.g.z1l- 13 He 
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And a Surrender properly taken, is of two forts, ' 
1: A Surrenger in Deed, or: by expreſs words, wheel 
Littleton here putreth an Example 3 and he putteth his 
of a Surrender of an eſtate iti poſſeſſion, for a rightaf® 
not be ſurrendred. 2. A Surrender in Law, which ia lt 
caſes isof greater force, then a Surrendar in Deed. © "FE 
As if a man make a jeaſe for years to begin at Miu 
mas nexXc, this future intereſt cannor be ſurrendred, becalſ 
there is no reverſion , wherein it may drown, burby auf 
render in Law it may bedrowned. 'X 
As if the lefſee before Michaelmas take a new leaſe (8 
year, either to begin preſently or at Michaelmas, this is , 
furrender in Law of che former leaſe, Fortior, & equi 
difpofitio legis quam hominis, 14 H.8.15. 50 E+3.6. 44 4 
35 H.8.Dyer 37.8 4.20.4 M.Dyer 141.11 &{ Dyer 280,218 
7.6.14 H.7.4«(.6f-69. Sir Moy! Finches Cafe. b 
Alfo there is a Surrender without Deed, whereof Lit" 
202 putteth here an Example of an eftare for life of ling 
And alfo there is a Surrender by Deed, and thar is ef thingſ®© 
that lie in grant, 19 H.6.33. 27 4.46.14 H.7.4.1 H,6. TL 
01-541: - | A 
C And albeit a particular eſtate be made of lands by Deel 
yet may it be ſarrendred withour Dced , in reſpet of if 
nature and quality of the thing demiſed, becauſe the paihi® 
cular might have been made without Deed 3 and, ſoon iſp 
* other ſide. | all 5 
{f a man de* Tenant by the Curteſie,or Tenant in Dow 
of an Advowſon, Rent, or other thing that lies in grant, 
| beic the eſtate begin withouc Deed, yer in reſpet of thenlſ® 
ture and quality of the thing that lies in grant, it canzoth 1 
ſurrendred without Deed. And foif a leaſe for life bem 
of lands, the reminder for life, albeit the remainder ie 
life began withour Deed, yet becauſe remainder and rewy®*- 
tions, though they be of lands, are things thar lie, in gral 1 
they cannor be ſurrendred withonr Deed. Qu. s | ju t 
feme poit cater &'c, _— 
It is holden of ſome, That after the furrender, _ L 
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- Fil during the life of Tenant for life may.enter, for tha 
wing regard tothe iſſue, the ſtate for life-is drawned, anc 
mſequently che inherirance gained by the leaſe, is by the 
-aceprance of the ſurrender vaniſhed and gone 3 as if Te- 
- (ant in Tail make a leaſe for life, whereby he gaineth a new 
""*Wreverfion, if Tenant for life ſurrender to the Tenant in Tail, 
, 1 hte eſtate for life being drowned, the reyerſion gained: hy 
Wrong is vaniſhed &c. and he is Tenant in Tail again againſt 
e opinion Obzter of Porizagton,21 H. 5.53. vide hb. f0.338.b. 
Wy 1} neſt ries a. faire, pur ceo que tout le maiter eſt icy trans 
fe peide verbatim. | : "PI 
. +. But herein are twodiverſiries (Notable) The firſt is that 
tie Miwing regard to the parties to the ſurrender, the eſtate is 
p blolutely drowned, , as in this caſe between the Teflee, and 
"218 ſecond Baron. But having regard to ſtrangers, who 
ſecenot parties or. ,Privies thereunto, leſt by a voluntary 
+ {Wlrrender they may. receive . prejudice, touching any right 
intereſt they had before the ſurrender, the eſtate ſur- 
i Mieadred hath in conſideration of Law a Continuance, _ 

"3&8 Asif a reverſion be granted with Warranty, and. Tenant 
"Yr lifeſurrender, the grantee ſhall' not have execution in 
ale againſt the grantor, who is a ſtranger, during the life 
- 4d Tenant for life; for this ſurrender ſhall work no preju- 
nanfceto the grantee, who. is a ſtranger, .45 E 3.13. 5s H.5:-9. 

| [E.4.-18. . _— | 
""F Soif Tenant for life ſurrender to him in reverſion, beirig 
Soeeithin age, he ſhall not have his age, for thac ſhould be a 
ir, cjudice to a ſtranger, who is become Demandant in a real 

ion, 40 E.3z.13.1 H.6.1. 24 E-3 77- 
2ot If-Tenant for life grant a rent charge, and afcer ſnrren- 
malic, yer the rent. remaineth 3 for ro that pnrpoſe he 
er fon * in under the Charge, 5 H.g. 83. 26 Af. 38. 7H, 
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If a Biſhop be ſeiſed of a rent charge in fees. the Tenant 
ful the land infeoff the Biſhop and his ſucceſſors, the Lord 
* Pfiter for the Moremain, he ſhall hold ir diſcharged of the 
FſneiÞ, for the entry for the Mortmain affirmeth the alienation 
Talk | 0 _y 
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'in Mortmain, and the Lord claimeth under his eſtate; byk; 
if Tenant for lite grant a rent in fee, and after infeolf hell 
grantee, and the lefſor enter for the forfeiture, the 'tent 
revived, for the leflor dorh claim above the Feoffmenr. Bulle 
if I grant the reverſion of my. Tenant for life to another ix 4 
rermof his life,and Tenant for life attorn, now is the walk; 
of Tenant for life diſpuniſhable, 48 E.3.16. WE 4 
Afterwards I releaſe to rhe grantee for life and his hell 
or grant the reyerfion to him and his heirs , now albeit 
Tenant for life be a ſtranger rv ir, yer becauſe he atrornd 
to the grantee for life, the. eſtare tor life which the granite} 
had, ſhatl have no continuance im the eye of Law as rohin,Þ- 
but he ſhall be prniſhed for Waſte done afterwards. | F 
The fecond divertity is, That for the benefic of an dra 
ger, the eſtate for life is abfolately determined. * ” "lM 
As if hein the reverſion make a leaſe for years, or grail 
a rent charge Lc. and then rhe lefiee for life furrender,ul 
leaſe or rent ſhall commence maintenant. —_ . 
$o in the cafe of Lirt/eron firſt berween the leflee, and that 
ſecond husband, the ſtate for life is determined. And. 
the benefit of che ifine ir ſhallhe fo adjudged in Law. - Here 
note a divetfity when it is to the prejudice of a ſtranger, waſp 
when it is for his benefic. | = 7 
If a man make a leaſe to A. for life, referving a rent of 408 
to him and his heirs, the remainder to B. for life, the ll” 
grant the reverſion in fee to B. A. atroyneth, B. ſhall ol 
have the rent, for thar alrhouph che fee fimple'do drown 
remainder for life berween them, yet as ro a ſtranger it weþ 
eſſe, and therefore Be ſhall not have' the Tent, bur hisha 
ſhall have ir. Þ 
A Mafter of an Hoſpita! being a fole Corporation, bytig 
conſent of his Brethren makes a leaſe for years of partfinT 
the poffefſi»n of the Hoſpital 3 . afrerwards the lefiee Wiſp 
years is made Maſter , the term is drowned, for a man'cay 
nor have a term for years in his'own right, and a Freenop 


en auter droit, to conſiſt rogether (as if a wan lefice foryeulm 
take a femelefſor towife.) But a man may have a Freenoſybs 
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bug own right, and a term 3» axter droit 3 and therefcreſif 
| inn leffor take rhe feme leſſee to wife , the term is not 
"med, -bur he is poſſeſſed of the term in her righ#during 
I SCoverture, 6 H-4.7. PL. Com: 419. , Ts 
" rSGif the leflee make the leflor his execntor, the term is 
Wc med, 32 H-8. Br. Surr. 52. 

"Wit if it had been a Corporation aggregate of many,the 

ue of the lefſee Maſter had nor extinguiſhed the term, 
CuRBre then if the leflee had been made one of the Bre- 
go the Hoſpital. 


j  Sefi. 637. F0.339.4 


raWieegque 228 eftate tail ne poit eſte diſcont» mes la "on cefiuy que 
Bicone. fuit zn foits ſeiſee (quia, omns privatio praſuppe* 
ortwuen) Perforce de la tails ſinen que ſoit per reaſon de gar- 
RY for in many caſes a Warranty added to a Con- 
"Mace, is faid ro make a Diſcontinuance, ab effefFu, becauſe 
4 elieth away the entry of him that right hath, as a Dif- 
,. forffin 


\ famuance doth. 
leelbif Tenant in Tail be diffeiſed , and dyerh, the ifſue in 
 mi8icleaſerh to the difſeiſor with Warranty, &c. 9 E.q. i9. 
" B41. 21 E,4-97+ Vide Seit> 592, 596, 597, 601,640, 


Se. 642. F0l.340.b. 


n ifeicche roverſion in this caſe be executed in the Lord 
8+ Eſcheat in the liſe of Tenant in Tail , yer becauſe 
hee@nor in by the Tenant in Tail, but by Eſcheat; it work- 
 Ffiſcontinuance. Bur if it had been executed in the 

uf Tenant in Taib in the grantee which was in by Tees 

Tail, then the Lord by Eſcheat ſhould have taken 
e fitge by it, vide Se, 620. 1ib. 1. fo. 136. & lib.zs fol. 


Seft. 643, 644, & 5450 


n 
1 


aolÞrbcm che fee fimple of the Gleab fec. is is a queſtio 


Z 2 n 
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in our Books : Some hold thar ir is in the Patron, $ 4.6/2, 

12 H 8.8, Bar that cannor be for two Reaſons: | 
I- For that in the beginning the Land was givento't 

Parſon and his ſaccefſors, and the Patron is no ſuccefſot;* 

2. Thewords of the Wrir of Jurk utrum, be, S1 fit li 

Elce m' ſyn teccleſse de D. and not of the Patron, R1g.301 

45 E.3. E'chang. 12 H.8.9, * 
Some others do hold, Thar the fee ſimple is in the Pali 

and Ordinary, F-N.B. 19: I. Bur this cannot be for tþ of 

ſes aboveſaid 3 and therefore of neceffiry the fee ſinylelf 

in ateiance, as Littleton ſaith. F 
Upon conſideration of all our Bnok*, I obſerve chi dn ' wh 

firy, Thata Parſon or Vicar for the benefit of the Chu 4 

. and of his (ucceffor, is in ſome caſes eſteemed in Lavwol 

a feefimple qualified, bur ro do any thing to el 

of his ſacceflors in many caſes, the Law adjudgeth hi 

- have in effe& hur an eſtare for life. Canſe# ecclefie i 

Cauſis aquiparantur , & ſummaratio eft que pro religunt 

Brad.lib.4.f.226. Et eccieſia fungitur vice minoris, inf L 

facere poteft condic* ſum, detrr nequaquam, Brir.f. 143.” Ju 
As a Parſon, Vicar, Archdeacon, Prebend ,Chantry Pi 

&c. way have an ation of Waſte, and in the wriritl rt 

n) 


Ke 
&* F 


be ſaid, Ad exhereditationem eccleſt.e, tc. ipfins B. orl 
de ipſues A, F.N.B.g5.d. & 57 E.2. 10 H:7.5. 
And the Parſon &c- that maketh a lezſe for life, tall ; 
a Conſimili calu during the life of the leſſee, and a Will 
Entry a4 Com. legem afrer his death, or a Writ ad 10 | 
qui Preteriits or a quoi permittat in the debet; and nol +: 
n1 


( 


maintain any of theſe Wrirs bnt a Tenant in fee Inj 
fee tail, &.N.B.l.m.n. 20 F.3. Fur. utr. Temps E. 3. TW, 
141.14.E.3-29i4.4, F.N B 50. 3o £.3.26. 21 E.3.11, emmys 
F.N B. 206. f- Rez. 237. 4E.4.2. 8 E. 3. Entry3: M : 
den 


$4,55« 

Anda Parſon &c. may receive Homage, which Ten 
Iife cannor do, Temps E.fe Encumbent 19. 

It, 3 Parſon %c. ſhall have a Writ of Meſne, wb 
Contra ſorman feoſfmenti, F,N.B.49-1.5 0:2. f0.341,b J* 
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«ll But a parſon cannot make a diſcontinnance,forthat ſhould 
"Fewthe prejudice of his ſucceflor , to rake away his entry, 
Sai todrive him toa reall ation. Alſo if a parſon, &c. make 
-- MiLcaſe for years, reſerving a rent and dyeth,the Leaſe is de- 
-eimined by his death, as1f Tenant for life had made a Leaſe, 
*Wacceptance of the rent by the ſucceſſor can make it good. 
9" Yllo in a reall ation, a Parſon, Vicar, Archdeacon, &c ſhall 
p.{neaid of the Patron, and ordinary, as Tenant for lite ſhall 
We 20 E-3.aid. 30.25 E. 3-54. 8 E.3.45. 8H 624.11 
6.9. 6E-3-45-43.Aff-p.13.F.NB 129. 
"das it is evident, that to many purpoſes a parſ>n hath but 
ace an Eſtate for life, and to many a qualiticd fee t1mple 3 
the entire fee and right is not in him, and that is the rea- 
that he cannot diſcontinue the fee fimple that he hath 
za nor ever had; for as it hach been ſaid , Omni Privatio 
we Point habitum, & for the ſame cauſe he cannot have a wrir 
-Wnghc, nor a wric of right in his nature as a awrit of righc 
 Uſclaimer of cuſtomes and ſervices, xe injuſie vexer, ratzo- 
is diviſts, quo jure, ec. 
-F lathere ic appeareth by Litzleron, that ſuch bodies politick 
viii corporate as have a ſole ſeifin,and may have a writ of right 
i tiat the fee and right is in them ( albcic rhcy cannot 2b» 
Wiitely convey away their Lands, $&:c. withour aflenc of 0- 


I! 


I ks) may make a diſcontinuance, as a Biſhop, an Abbot, a 


all nc, a Maſter of an Hoſpitall, &c. But this is to be under- 
$0, where a Deane, &c: are ſolely ſeiſed of diſtin poſleſ- 
ha for if the body that is ſeiſed be aggregate of many, as 
one Deane and Chapter, Maſter and confratres, 8c. then the 
inrcofment of the Deane or Maſter , is ſo far fron a dif- 

4 Wiinvance, as it is a dilleifin. 
enin@itat this day, the Biſhop, Deane, Maſter of an Hoſpicall, 
18 that have the fee and right in them, cannor diſcontinue 
ter can they, or any Parſon, Vicar, Arch- Deacon, 
cudary,or any other having any Eccleſiaſtical living with 
Ftof Dean and Chapter, Patron and Ordinary, or the 
e, afacntof any others, make any Leaſe, gift, grant, or Con- 
;, Face, Eſtace, Charge or Incumbrance to binde his _ 
| Z 3 Ors 
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ſors or others, then for term of 21 years, or :three livesig 
poſſeſſion, whereupon the accuſtomed rent or more ſhall x þ+v 


reſerved, Fide $6528.593,&c.1 Elc.18. 13 Elc.io, 1764 Yhn 
3- l.2. fol.46. [:4. fol.76. & 20 El.5, fo.g. & 14. 1.6. fo.g1 
1.7. fo.8. 1.11. fo.67. 27 H.8. 31 H-8. 32 H.8- 37 H.8. 1h T 
G3 &C-  ? 
Thefe points concerning Hoſpitals were reſolved by 
Jaſtices, P.24 Eliz. The Chexeys caſe, 4:2. fa.q8,q9. | 
de Cant. caſe. 
Firſt, That no Hoſpital was given to the Crown by to wl 
Sratute of 27 H. 8. nor any Hoſpital is within the Sure} 
of 31 H .$. of Monaſteries , bur onely Religious 
Eccleſiaſtical Hoſpitals, and that no Lay Hoſpital was 
thoſe Statutes. 
2. If upon the Foundation of any Hoſpital, or afapl 
was ordained , That one or divers Prieſts ſhonld be o 
rained within the Hoſpital, to celebrate Divine Service 
the poor, and to pray for the Sonl of the Founder, anda | u 
Chriſtian Sonls, or the like, and thar the poor of ſacked; 
ſpicals ſhould make the like Ocifons 3 L-_ fach an Hoſpiul bil 
not within the ſaid Scatute, for the oſpical is Ly wi 
Religious; and all, or the moſt part of ancient Lay ita 
were founded or ordained after the like forr, and the ai vt, 
of thoſe Statutes never intended to overthrow works of * . ir 
rity, butto take away the abuſe. Md, 
3- That no Hoſpital was given to the King by the Stat 4 
of 37 H.8, but in two caſes, where the Donors, Foandeni 
or Patrons,&c. had entred and expulſed the Priefts, Wa 
dens, &c between the 4 of Febr. 27 H.$. and the x5 off dr 
Decemb. 37 H.8. or where King 8.8. by Commiſſion Wiſne ; 
cording to that A& ſhould enter, and ſeiſe the _— Wilere 
= determined by the death of char King, /. 1.f.24. Poe 
Caſe. Not 
4. Thar the Sratnre of 1 E.6. extended not to any Hoy 3b 
ra] whatſoever, either Lay or Religious, as by the ſame 
peareth, [.4.111,113,114,116 in Lambeyrts caſe. 
Nora, of Hoſpitals, ſome are Corporations aggrognen ad 


it ' 
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& iq fans, as of Maſter or Warden, ec. and-his Confratres: ſome 
by Bhtere the Maſter or Warden hath onely the eftate of Inhe- 
ſee Siance in him, and the Brethren and Siſters power to con- 
197at, having College and Common Seal z ſome where the 
1 Kher or Warden haththe eftate in him, bur hath no Col- 
Seand Common Seal, and fach a Maſter or Warden ſhall 
thine a 74k werum 5 and of theſe Hoſpitals ſome be Eligible, 
fee Donative , and ſome Preſentative , 14 E. 3o Furts 
' the .* Sed, 646,647. Fol 342.0. 
11114 i 
adJ\if Tenant pur terme dauter wie dyeth, the Freehold is faid 
thigÞabein Abeyance until che occupant enter. 
© if aman make a leaſe for life, the remainder to the right 
eriſhis of 1.S. the fee ſimple is in Abeyance, until I. S. dyerhy 
unSct.1, Virg. 4. En. inſequitu/que ſolo, &' caput inter nubi- 


IIA when a Parſon dyeth, we ſay, That the Freehold 
HnBdthe Gleab 8cc.) is in conſrderatione frue inteRigentia leglty 
[Suſe a ſuccefſor is in expeRation to take it, 24 £.3.63. 
Lat $oit is of a Biſhop, Abbor, Dean, Archdeacou, Prebend, 
iucr, and of every other fole Corporation, or Body Poli- 
mt Pceſentative, EleQive or Donative ; which inheritances 
Colin Abeyance , are by ſome called Hereditates jacentes, 
"B&/.1.c.2. and ſome ſay, Que le fee eſt en baiaunce, Brit. 


5 
Ma 
o 


i . 249. 

NJ Se. 641. Fol.343. b. 

608 Drincipiums &ft quaſi primues caput, from which many caſes 
i ve their original or beginning, which is ſo ſtrong, as ir 


Werech no contradition. Contra negantem principia non eſt 
maiedumn, 11 Hg. 

"I te adiverſity , when the right of fee ſimple is perpe- 
ory by Judgement of Law in Abeyance, without any ex- 
expFtion to come in eſſe, there he hath the qualified fee 

"Inwrent” bis gue in jure requiruntar, may charge oralien it, 
{6 W1nthe caſe of Parſon, Vicar, Prebend, 8c. 

5 Z 4 But 
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But where the fee ſimple is in Abeyance, and by poſibl- Yh 
liry may every hour come in efſe; Asit a leaſe for life he fi 
made, the remaindzr to the right heirs of 1.S. the fee fing fit 
ple cannot be charged, till 1.5- be dead. __ 

Lands intajled may be charged in fee, for the eſtate Ta 
may be cut off by Fine or Recovery. pF 

Alfo the eftate Tail way continue, and yet Tenant in tal} 
may lawfully charge the Land, and binde the ifſue in Ta Yk 
44 E.3-21,22. - 

As if a difſeifor make a gift in Tail, and the Donee in Bl 
conſideration cf a Releaſe by the diffeiſee of all his right Id 
the Donee, grant a rent charge to the diffeiſee and his hein, 
proportionable to the value of his right, this ſhall bindetheYi 
iflue in Tail , Vide Sect. x. Bridgewaters Caſe, & 59. filYl 
48. b. , Which Lands by the Rule of Litt'eton may be char- 
ged; and therefore if the owner of thoſe 13 acres graitaÞ 
rent charge our of. thoſe 13 acres, generally Iying in the}! 
Meadow of eighty, without mentioning where they lie pa $33 
ticularly, there as the ſtate in the land removes, the chane}® 
removes allo. . | Un 

If the Parſon dye, and in time of Vacation , the Patra 
of the affent of rhe Ordinary , and the Patron and OrdineFi 
ry grant an Annuity or rent charge ont of the Gleab, ihs#l 
ſhall bindethe ſucceeding Parſons for ever. W bi 

A Church Parochial may be Donarive, and exemptfran}} 
aÞ Ordinary Juriſdition, and the Incumbent may reſignw 
the Patron,& nor to the Ordinayr, neither can the Ordii® 
viſit, but the Patron by Commiſſioners to be appointed JF 
him, And by Liztletons Rule, The Patron and IncumbeatiFac 
may charge the Gleab, and albeit ir be Donative by a Lf 
man, yet mere Laicus is not capable of it , but an aber 
Clerk infra ſacros ordines is; for albeit he come in by F®* 
Donation , and not by admiſſion , or inftiturion 3 yet inc 
funQion is ſpiritual. Vide 133,530.11 E.3 urs wr.3 $4 
29. ZI. 13 Aſſ.2. | % 

As the King may create Donatives exempt from the"vily #0 
tation of the Ordinary, ſo he way by his Charter licenſe 39, 
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Mi Jibje ro found ſuch a Church or Chappel, and to ordain 
ſe be Fitut it ſhall be Donarive and not Preſenrable, and to be vi- 
» fin fied by che Founder , and not by the Ordinary. And thus 
Sean Donatives in England,whereof common perſons were 
> Tal Wfitrons, F.N. B. 35 E.q 2. AB. Dyer1o El. f.273, 14 EL 
Yap.5- 2 Heg-cap.1. ; 
in tal & 0rdino7ie5, is he that hath ordinary Juriſdiftion in cauſes. 
| Tail Yfecleliaſtical , immediate ro the King and his Courts of 
*Ffommon Law, for the better execution of Jaſtice, as the. 
ec in Yliſhop, & ce. Regnlariy according ro the Eccleiiaſtical Laws 
ht to Yidoved by the Law's of this Realm, viz. which are not a- 
hein, oſt the Common Law (whereof the Kings Prerogarive is 
le theHiprincipal part) nor againſt che Starute and Cuſtoms of the 
. fil Ylealm, The Ocdinary and other Eccleſiaſtical Judges do 
char: Yyroceed in Cauſes within their Conuſance 3 and this Juriſ- 
rabta Biidtion was fo bounded by the ancient Common Laws of the 
n the Balm, and fo declated by At of Parliament, 25 H.8. c.1g. 
we $43 8.6:34. 32 H.6.28. 
are} Note, thar inſtitation is a-yood plenarty againſt a Com- 
'* Ynoa perſon (bur not againſt the King,unleſs he be induted) 
on Bad that is the cauſe that Regularly plenarty ſhall be tryed 
in- Yb the Biſhop, becauſe the Church is full by inſtitution, 
ich is a ſpiritual a, but void or not void ſhall be tryed 
"Yb the Common Law, 22 H 6.27.38 E.3.4- 
fron} Atthe Common Law if an uſurpation had been had upon 
pnwHJa Infant or feme Covert, having an Advowſon by diſcent, 
in{Cupon Tenant for life, &c. the Infant, feme Covert, and 
| by@fein the reverſion were driven to their Writ of Right of 
went Advowſon 3 for at the Common Law if the Church were 
FFF fnce full, the Incumbent could not be removed, and ple- 
bleſf urty was a good plea in a Qu. 7p. or Afize of dar. Preſent- 
laFneat; and the reaſon of this was, ro the inrent that the 
WF lacumbent might quickly intend and apply himſelf to his 
[F ficitual charge: And ſecondly, the Law. intended, That 
the Biſhop that had Cure of Souls within . his Dioceſs, 
"vil vould admit and inſtitute an able man , &c, 6 E. 3. 28, 
e ny 99. $2, 
"hot | Nota, 
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If the King do preſent to.a Church, and his Clerkis a4 | 


mirted and inftitvted, yet before induttion, the King, ny | 


repeal and revoke his Preſentation. Bur Regularly no may fu 
can be put out of poſſeſſion of his Advowſon, bur byads By 


miſfion and inſtitution upon an uſurpation by a Preſentatin 
to the Church 3 Cum aliquis jus preſentandi non habens preſyp- 


3 


raverit, & c. and not by collation of the Biſhop, 45 E.3.46 fie 
38 E-3.4. 13 El. Dyer 292. 18 El-Dyer 348. 14 Ecqze 71 BY 


4-32.f01.344.b. 


Nota, that an uſurpation upon a preſentation, ſhall wo 
onely put out of poſſeſſion him that hath right of preſents 


z 


tion, bat right of Gollation alſo. Therefore at.thisdaythy Ys 


* þ 


Incumbent ſhall be remeved by a Qu. imp. or Afſize of, dar'Y 


preſentment, if there be not a plenarty by ſx moneths, by. 
fore the Teſte of the Writ, but then the Incumbent muithe 


named in the Writ, or elſe he ſhall never be removed, 9H 
32. & $6. 19 H.6,68: 


: 
A 
F x 


At the Common Law if hanging the Qu. z-7p. againſ 
i= Chong 


Ordinary for refufing of his Clerk, and before t 


—_—_———— __ ce, | 


.and hanging the Suir,the Biſhop admit and in 


at the preſentation of another , in this if Judgement 
be given for the Patron againſt the Biſhop , the Patron 
ſhall have a Writ to the Biſhop, and remove the Incum- 
bent, that came in pendente lite by uſurpation , for pradeate 
lenihil iznoverur, and therefore at the Common Law tm 
good policy,to bring the Qu. ip. againſt the Biſhop,as ſpee- 


dily as might be. $9 it is good policy at this day to name 


the Biſhop in the Qu. imp. for then he ſhall not preſent by 


 lapſe,zo E.3. Q1 imp. Statham. $ Eiq-115+ 9 E430. 


Sedt. 649, 650. fol.3454- 

If Tenant in Tail of lands holden of the King, be attaint 
ed of Felony, and the King afcer Office ſeiſerh the ſame, the 
eſtate Tail is in Abeyance , there ſaid to be in ſuſpenls 
19H. 6.60. 29 AJ.p. Þl. Gom. $62, 553. Walfinghw 


Caſe. 
Tenant 
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is ad { Tendrit for life, the rewaindes. in Tail, the remainder to 
nar Jie right beirs of Tenant for life, Tenant for life grant £9- 
man Jie Stats to a man and his heirs, both eftares do paſs, 
wade $144f.28. 44 E-3-T0: | 
ati} Jo foe reffum fignifieth properly and ſpecially in Writs 
4a Ind pltadings , when an eſtate js turned to a right as by di- 
346 Jrntsdifſeiſm, &c. where it ſhall be ſaid, Quod jus deſcendit, 
7 If 106 terra, 20 Hi6. 9s i. 

'& But right doch alſo include the eſtate in eſſe in Conveyan- 
| ner Yeh and therefore if Tenant in fee fimple make a leaſe for 
ents Bas s and releaſe all his right in the land to the lefſce and 
ythe Jloheirs, the whole eſtate in fee ſimple paſſech. Uide SeR. 
r Bids, Pl: Come 434. lib.8. fol. 15 3- dlthams Caſe, 39 H. 6. 


r 
k 


% 


F And fo commonly in Fines, the right of the land inclu- 
Ji and pafſeth the ſtare of the land 3 as A. cognovit tene- 
mia predifta efſe jus ipſius B. @'c. and the Statute faith, 7us 
gag (which is) farum ſuun, W. 2. cap.3- Pl. Com. 
| ' 487 ; 
J And note, That there is jus recuperandi, jus intraxdi, jus ba- 
ud, Jus retinevd?, jus percipien1i, jus prſſedendl, fo.345.6+ 
+ Title properly is when a man hach a lawfol cauſe of entry 
mo lands; whereof another is ſeifed, for the which he can 
ie no ation, as Title of Condition, Title of Mortmain, 
it; ide $.429,659,&c. | 
Every right is a Title, but every Title is not ſuch a right, 
kewhich an aRion lyeth, and therefore Titulus eft juſta cau- 
hpoſidendi quod noſtrum eſt. 
As by a releaſe of a right a Title is releaſed, fo by releaſe 
fa Title a righr is releaſed allo. | 
Intereſt, ex vi termini, extendeth to Eſtates; Rights and 
Titles, that a man hath of, in, to, or out of Lands; and by 
hegrant of zotum intereſſe ſuum in ſuch lands, as well rever- 
ſons as pofſeſſjons in fee ſimple ſhall paſs, Pl.Com. 374+ Seig- 
tot Zouches Caſe» & 487,488. Nichol. Nichols Caſe. 23 H. 8. 
Tal. Br.32, 16 El. Dyer 325-6. 


If Tenant for life be, the remainder in Tail, and he in the 
[C- 


DIESELS ESEARSHE Sos 
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remainder in Tail releaſe to the Tenant for life all his rio 4 
and ſtate in the land : Hereby it is ſaid in our Books, Thy 
the eſtate of the leiſce is not inlarged, but the releaſe ſerveh 
to this purpoſe, to put the ſtate Tail into Abeyance,ſo as afiy 
that he in the remainder cannor have an aftion' of Watt, 
43 Aſſ.p.13- 41E 3. Waſte 83.11H.4-67,13 H.7.10,Plm, |, 
482. per Dyer 27 R.8.20, Yet in that caſe (ſaving refor | ; 
mation) the leſſee for life hath an eſtate for the life of Te. 
nant in Tail expeRantupon his own life, 42 E.3.24. - 
Bur if Tenant in fee releaſe ro his Tenant for life all hi 
right, yer he ſhall have anattion of Waſte ; and if Tenayt 
in Tail make a leaſe for his own life, he ſhall have anaftion 
of - Waſte, F.N.B.6o. H.42 E-3.18. 41 E.3. Waſte 83, _ | 


_ 


" 2 2x cs 


Seft.658. Fol.347.b, 


Here Littieton doth adde a Limitation to that which inths 
Chapter he had generally ſaid, viz. That an eſtate Tail ca * 
not be diſcontinued, but where he' that maketh the diſcon- 
tinuance was once ſeiſed by force of the Tail 3 which is'to. 
be underſtood, when he is ſeiſed of the Freehold and Inhe- 
ritance of the eſtate in Tail, and not where he is ſeiſed of 4 
remainder, or a reverſion expetant upon a Freehold;which 
Freehold is ever much reſpeRed in Law, Vide 639,892,596 
$97,601,640,54l. va 
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CHAP. XII. 


C.. Of Remitter. 


F 


+Sef, 6590 Fol.348. Ss ; q 


FT Ou home ad 2 Titles a terves on tenements. Et adonques eff 


tion Y J-_,4djudge eins per force de ſon eigne title, ceo eft a luy dit un 
- Þ Remeter, pur ceo que ley [uy mitter deftr, eins en la terre &c. per 
- I kpluir eigne & ſure title. Quod prins eft, varius eft, &* quod 


\P, 


iu eft tempore, potius eft jure- . | 
-'ARemitter, is an operation in Law, upon the meeting of 
mancient right remediable, and a latter ſtate in one-perſon 


Lyhere there is no folly in him, whereby the ancient right is 


eſtored and ſet up again, and the new defeaſible eſtate 


ceaſed and vaniſhed away, 25 »Aſſ-p.4- 11 8.4.50. 


"Here in'this caſe (Titles) includeth Rights, for being pro- 
perly taken as in caſe of a Condition, Mortmain' Afttent roa 
Raviſher, &c- there is no Remitter wrought unto them, be- 
aſe theſe are but bare Titles of Entry , for the which no 
ation is given, but a Remitter muſt be roa precedent right. 
And Littleton in this Chapter putteth all his- caſes, onely of 
kemitters to rights remediable, 429-8 6550. Seet.&c. 34 H8, 
emit. Br. 50. 44 Eg. Attaint. 22.38 Aſſ-p.7.. 

Note two things: 1. That this Remitrer is wrought in 
this cafe by operation of Law upon the Frechold in Law 
deſcended without any entry. | 

2, That the Law ſo favoreth a Remitter, that if the dif- 
entinuee be an Infant, or feme Covert, and Tenant in Tail 
ifrer a diſcontinuance difleiſe them, and dye ſeiſed, the ifſue 

be remitted without any reſpe& of the priviledge of 

y or Coverrure, 11 K.4.1+ 
- Iathis caſe, and ,mapy other , the Lay that — 
th: 
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Suits of vexation, doth avoid circuitry of aRion,for the Ruled 
is, Circuitus eft evitandus,1n1 E.3. 3-3 Aſſ.85.4 Eq. 35-14 Hay gil 
10 H.7.11.F,N-B. Meſne and, #afte. P* 
Seft. 660 Fo. 348. b. 4 * 
Since Littleton wrote, and after the Statute of 27 H, b.cg 
Io: if Tenant in Tail make a Feoftment in fee tothe uf 


his ifſue, being within age, and his heirs, and dyeth, a 
the right of the eſtate Taildeſcend torhe ifſue, being wit 
in age, yet he is not remitted, becauſe the State executet dT 
the pofieſſon in ſuch plight, maner.and form, axchedin io 
limited 3 & ſc de fimilibus, 35 H:8: Dyer 54-b-6 K.6, 37 W. 
1'& ZP.47. 116. 4:82. P.M. 129.491. 29 H.8.23.b, Pl \cappvn 
amy Townſends Caſe, 34 H.8. Remit." Br.49- '- *' 10 
Bur if the ifſue in Tail in that caſe wave thepoſſeſ 
and bring a Formedon.in the Diſcend--and recover againltthew 
reckives; i he ſhall thereby beremitted to rhe eſtare Tail 0 bl 
therwiſe the lands may beſo incumbred, as the laeiinTal it 
ſhould be at a great inconvenience : but;if no Kermediwhe | 
brought, 'if that iffue dyeth, his ifſue ſhall be rectie nY 
cauſea ftare in fee ſimple ar the Common Law del c 
unto him, Pl.Cov ſupra. i : b 
Nora, in thiscaſe, Shoe the State of the land, ouroful h 
the rent -iffned, being defeated, the rentis.defeared all. q 
49-4. Bl. | 
c But if Tenant 'in tiile make a Leaſe forlife, rherebyine FÞ 4 
gaineth anew Teverſion:infee, fo'long as Tenanr' for lie 
livech, and he-grented a-rent:charge , -our.of the reverſion pv 
and afrer Tenant 'for life dyerh, whereby the .grantor'be- "Wt, 
_ _commeth' Tenant in taile againe, and'thereverfjon in feed 
feated , yet becauſe the grantor/had a right of che inralles 
him, cloathed with a defeaſible fee ſimple, the rene chage 
remaineth good againſt him, but-not againſt his ifſueg wh 
diverſity is obſervable. x1 H:9 ;21. Edriches caſe. - x X 
If the heire apparent of the difſeiſee difſeiſe the «dilſe mil uh 


and grant a rent charge, and then the difſeiſee —_ * M0 
grantor ſhall hold ir difcharged,for:there anew tight of, n = 
01 
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+Shdiſcend unto him, and therefore he is remitted. 
4.5 Iviftbe Father diffeiſe the grandfather ; a grant and rent 
Scand dyeth, now is the entry of the grandfather taken 
Sy, ifafter the granfather dyeth, the Sonne is remitted, 
*Sx where our author putrerh his example of a fee taile, 
a Fieldech alfo in caſe of fee fimple, and Littleton que la terre 
ſed Bifhope def rent, &c. But the whole grant is nocthereby 
wided, for the grantee ſhall have notwithſtanding a writ 
\amity, and charge the perſon of the grantor. Lib.2:fo. 
red Hos caſe. | 
wel Linrderon here puts his caſe of things granted ont of the 
T6. But if the ifſue ar full age by Deed Indentufe, or Deed 
nakea Leaſe for yeares of the land, and after by the 
\"Mof tenant in raile, he is remitted, Iris holden thathe 
jon Wi not avoid the Leaſe, becauſe itis made of the Land ir 
thee;and the Land is become by the Leaſe inanother , then 
6nJl the caſe of a granr of a rens charge, 33 H.8.Dy.51.b. 
vide Sect. 289.* | | 


'be } 
wry Se. 661 F0.349.b. 


& Jitgularly, 2 man ſhall not be remitted to a right remedi- 
FW, for the which he can have no ation. 1:3, f.2, Marqaefle 
& Bhnchefters caſe. Neither an aRion without a right ,' nor 
{Wye without an aRion, can make a remitrance, As if Te- 
tin taile ſoffer a common recovery in which there is er= 
and afcer Tenant in taile difſeiſe the recoveror, and dy* 
fe Where the iffue in taile hath an aQion,viz a wrir of errors 
0, long as the Recovery remaineth in force , he hath no 
» Mit, 'and therefore in that caſe there is no remittance. If B. 
aſe an Advowſon , and ſuffer an uſurpation and'fix 

pj Wneths to paſſe, and after the uſurper grant the Ad- 
en to B. and his heirs, B.dierh,his heire is not remitted, 
"ane his right to the Advowſon was remediletſe, a right 
"Fivut an ation. Tenant in taile of a Manor whereunto an 
| Jwowſon is appendantmaketh a diſcontinuance, the diſcan- 


Y Ike grants-the Advowſon to Tenant in taile and his heirs, 


7Faacin taile dyeth , the ifſue is not remitted tothe Ad- 
k vowſon, 


TT LIE ION 
: 
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vowſon, becauſe the ifſue had no a&ion to recover th 


vowſon, before he recovered the Manor, whereuarorholh 4 
vowſon was Appendant. 5 H.7- 35. And id it isof allo; 


inheritance, regardant, appendant, or appurtenant, 2 
ſhall beremitred to any of them before he recontinyet 
Manor, &c. whereunto they are regardant, appendant, 
 Carwuulnepoit claimer droit en les appurtenences need 
£ſſorics que nul droit ad ex le principall, Brit. fo.126 |., 


bi 


Bur on the other ſide, if a man be remitted to the prinlf 


pall, be ſhall alſo be remitred to the appendant or acc : 
albeir it were ſevered by the .diſconcinuee , or other wh 
doer 3 and therefore if Tenant in taile be of a Manor, wh 
unto an Advyowlſon is appendant,.. and: infeofferh As olf 
Manor with the appurtenances, A./ re-enfeotfeth the Te 


in taile, ſaving to himſelfe the Advowlon, Tenant. intal 1 ; 


, eth, his iſſue being remitred to.the Manor , is conſequ 
remitted to the Adyowlſon, alchough at that time irwayl 
red from the Mannor. So it is in the fame caſe, if 
in Taile had been difſeiſed, and the diffeiſor ſoffer anula 
tion, if the diſſciſee enter iato the Manor , he is ao 
ted to the Advowſon. 8 R.2. Qu. imp. 199-2 He 4. 9.14 4 
| IS,16. F.N-Þ. 2s b& 36.33 H-8.Dy.48 $24 £5 lik 
Nuance-I16. | | 
Sel. 663.664, F0.350s 


If che diſcontinnee, after the death of Tenant -inti 
make a charter of feoffment to-the ifjue in raile being mit 
age who hath right, ane tO A ſtranger\ in fee, and make 

ro the infant, in name of both : the iflue is. nor remitt 
the whole, but to the halfe, for firſt he cakerh the fee in 
and after the remittance is wrought by operon 
and thei efore can remit him, but to a moity. Yide Sel 

Ss Tenant in taile enfeoffe ſon beire apparent , I here 
 plein vge al temps de feoffment, & puts le Tcnant en tailt 
neſt remitter al heire, - pur ceo que #l fuit ſa folly, que il evh 


plein age voile prender tiel fe:fſment, &c. By this teolime T7 


' beit the heir apparent hath ſome benefit ig; the 75, 
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*Bicceftor, yet if he-chereby (beſides his own) ſubje& during 
"Sts lifc, ro all charges and incumbrances made or ſuffered by 
uy $ Anceſtors. 40 E. 3.44. 18 E.4-25, 
weths | SetF. 655. | F0.351-4. 
ant,Of Note, that the eſtate which doth in this caſe worke the Re- 
miner, conid not have continyauce after the deceale of the 
42 Jiife; and ſo on the other ſide, if the husband make a diſcon- 
* PiBiauance,and rake back an eſtate to him and his wife, during 
cnpie life of che husband, this is a Remirter to the wife preſent- 
r Oh, albcic the eftate is nor by the limitration to have conti- 
; Viwed after che deceaſe of the husband , which caſe is proved 
o Jz9 h the reaſon of the caſe, which our Author here putteth. 
A008 ifa man taketh to wife a woman ſciſcd in fee , he gaineth 
WES the intermarriage,aneſtare of freehold in her right,which 
quette is ſufficient to worke a Remitter, and yer the eſtate 
a nich the Husband gaineth depending upon uncertainty, 
Ld confiſterh in privity. 13 H.4, 6.18 E.4.5. 11H. 7-19-10 
wrt 11.7 H6.9.b. 
vremFhfor if the wife be Attainted of felony, the Lord by eſcheat 
147 ul enter, and put out the HuSband ,. otherwiſe it is if the 
colony be committed after ifſue had. 4 Aſi p. 4. 4 Ex3+4ſſe 
$166. /VideS.58. | 
| Alſo if the hasband be Attainted of felony, the King gai- 
; Sth no freehold , but a pernancy of the profits during the 
Avertuce, and the freehold remaineth in the wife- 
| VO 2. [f ſhe were poſiefſed of a rerme for years, yet he is poſ- 
ed in her right , bur he hath power to diſpoſe thereof by 
megmur or demiſe, and if he be outlawed or atrainred, they are 
Ws in Law. Pl.Go.2 60. Dame Hales Caſe' 50.Afſe 5421 Eqe 
tar E.4.6 7 H.9.2. | 
b "F Upon an excution againſt the husband for his debt, the 
viESicrifte may ſell the terme during het life ; but the husband 
"Fa make no diſpoſition thereof by his laſt will» Alſo if he 
ule no diſpoſition or forfeiture of ic in his life, yer it is a 
wEitin Law unto him, if he doe ſurvive his wife, but ifhee 
"Pac no diſpoſition, and dye before his wife, ſhe ſhall have 


Aa il 
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icagainez and the ſame Law is of Eſtates by Statate Merc, 
Srap. Eleg. and otter Charttels realls in poſſeſſion. 48, fo. gs, 
Matthew Mannings caſe. | 

But if the hasband charge the Chatrell reall of his wiſe, it 
ſhall not bind the wite. if ſhe ſurvive him. 97 H.5.1, 

If a feme ſole be pofletied of a Chartell reall,and be there. 
of diſpolictied, and then rakerh husband,and the wiſe dyeth, I; 
and the husband ſurviveth, this right js not piven to the huſ. I 
band +y the intermarriage , bur the executor or Adminiſtr: 
tor of the wife ſhall have it; ſo ir is if rhe wife hath bur a pe 
ſibility. Vide Seft.58. '- "n 

And ſvit is if the wife be poſſefſed of Chattell realls in awe I 
dr9it, as Executor,or Adminiſtrator,or as Gardein in Socape;, F 
&c. PI. Cam, 294. Ojbories cafe, and fo. 192, b, Hinſon 4 

aſe. = 4 

In the ſame maner it a woman prant a term to her om |, 
uſe, raketh husband and dyeth, the ſurviving hasband ſhall 
not have this truſt, but the Executors or Adminiſtrators of 
the wife, for it conſiſteth in privity , P- 22 El. in Cal, Y" 
Witha"s Caſe. | | | 

.Chattels reals conſiſting meerly in ation, the husband FF 
ſhall nor have by the intermarrciage, unleſs he recover them 
in the life of the wife, albeit he ſurvive the wife, as a Writ BF” 
of Right of Ward, a valore maritazijz a Forfeiture of Mar F 
riage &c, whereunto the wife was intituled' bc fore the Mar”'F, 
riage. | 
= Chatrels reals being of a mit nathre, viz- pattlyin F 
poſſeſſion,partly in ation, which. happen du:ing the Corer' Y 
tore the hutband ſhall have by the intermarriage, &c. ASF 
if the husband be ſeiſed of arent ſervice, charge, or. fe, } 
in the right of his wife, the rent become due during theÞ, ; 
Coverture, rhe wife dye:h, the hasband ſhall have the arte; & 
rages, but if the wife ſarvive the husband , ſhe ſhall have 4 
them, and not rhe executor of the husband, 13 E.z Qu. F. 
s7. 14 H 4.12, F.N. B. 121. 11R.2+ Account 49; 1240, 
Breve639.5 Ez Exec. 99. _- 


Soir is of an Advoyſon, if the Church become void dir Þ 
: ring 


Of Bemitter. | 389 


ad ing the Coverture,he may have a Qs. izp. in his own name 
IJ, ſome hold : but the witc ſhall have it if the ſurvive himy 
9, ad che husband if he ſarvive her, 5o E. 3. 13. 28 H. 6.9. 
co + $18.9-2. | 
le, ," by the Statute of 32 H.8.cap.37. if the husband fur- 
Mare, Ne the wife, he ſhall have the arrerages, as well incurred 
\ Yefore the marriage, as after, .4-5 1, Ognels caſe» H.17, El. 
"hot $445 7- 12 Com. B. Sharps Caſe, f.351. b. 
iſhrz. | Bur.che marriage is an abſolute gif of all Chattels perſo- 

, Rus in pollefſion in her own right, whether the husband 
POP Binive the wifeor no but if they be in aRion, as Debts by 
ſbligation, GontraGQ, or otherwiſe, the husband ſhall nor 
406, {oe them, unlefs he and his wife recover them. And of 
fon xrſonal goods en axter ar0t , as Execntor or Adminiſtrator 

* Tr. the Marriage is no gifc of them to the husband , al- 
wi gh he ſurvive his wife, 21 E.4.4-11 H.9.4. 26 H.8.7. 43 
hal [4.10.4 9.6.5. 16. E.4.8. | 

if an eſtray happen within the Manor of the wife, if the 

 Yxbagd dye before ſeiſure, the wife fhall have ic, for thar 
property was not in the wife before feifure, 21 Es 3. 8, 
and 10 H.6 11. EF 

F But note a diverfity berween a property in perſonal goods 
writ $a bare potieflion 5; for if perſonal goods be bailed to a 
Mar- $6, rift ſhe finde goods, or if goods come to her hands 
Mars 'Secutor to a Bailiff, and taketh a husband, this bare poſ- 
\, \PÞv0n/is not given tro che husband, but the aftion' of Deti- 
yin F muſt be brought againſt the husband and wifes, 39 E: 


over P'' 


ki SefF. 655, Fol.351.b. 
ſk dy. this Caſe it appeareth, That albeit there be no moi- 


"Idetween husband and wife, yer this is a Remitter pre 
had ity, and ſtandeth not upon the ſurvivor cf the wife, as 
WY have thought; for if the eſtate gained by intermarriage 
r , Ffticient eftare ro worka Remitter, T fortiori, an eftate 
\"F{eto the husband and wife, ſhall worka Remitter in the 

1d Þ* Andfoirisif Tenant in Tail infeoff his iſſue being 
Aa 2 within 
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within age, and his wife in fee, and dyerh, this is a Remi! 
ter tothe iſſue preſently, by the death of Tenantin Tailf ' 
though ſome have choughr the contrary, 21 E.3.26. 29E.; 
43-19 E.3+- Remit: 14. 35 &ſ].12. 26 E.3.69. vide 676. Seh 
11 KR 2.Kemit. 12.44 E.3.17. 


Si. 667. Fol.352. a. 


Eſtoppel, je. a Concluſion, becauſe a mans own a, « 
acceptance, ſtoppeth or cloſerh up his mouth ro alleage 0 
plead the truth, /. 2. ſo-4.b. Goddards Caſe. Vide S. 41,'k 
693,695,679. : 

Norte three kinds of Eſtoppel. : 

I, By matter of Record, wiz by Letters Patents, Fine 
Recovery, Pleading, raking of Concinnance, Confeſſion, In 
parlance, Warranty of Attorney, Admittance, 43 Af, 19 
8H 4.7,8 22 Aſſ.54. 15 E-3. Eflop.239. 4 E.3. ib.133; 

2. By matter in writing, as by Deed indented, by making 
of an Acquittance by Deed indentef1. or Deed Pell, 44.4 
1.2 H.7.6.13 H.7-24. 15 E-4028.41 £3. Eſtop. 12. 12K 
Effop.212. by Defeaſance, by Deed indented, or Deed Poll 
8 R-2. E/top.233. 35 H.6.18. 3 H.6.16. 16 H.7.5. 34H 
14 H:4:29. ; 

3. By matter in paths, as by Livery, by Entry, by Ace 
ptance of rent, by Partition, and by Acceptance of an 
ſtate, as here in the caſe that Littletow puttech, whereof 
tleton maketh a ſpecial Obſervation , That a man ſhallt 
eſtopped by watter in the Countrey, without any writing. 

Note theſe few Rules concerning Eſtoppels : 

TI. That every Eftoppel ought to be reciprocal, 4. e. [F 
binde borh parties 3 and this is the reaſon, that regularly ®% 
a ſtranger ſhall neither take advantage, nor be bound by 033 
Eſtoppe!, 33 H.5-19.50 zo H 6.2. 31 E.3, Eſtop. 240.3! 
Aſſ.18.30. Aſſ.51.14 £9.18 E 4-1. Privies jn blood 45 $0 
heir ; iprivies in eſtate, as che feoftee, leſſee, &c, priviely | 
Law, as the Lords by eſcheat 3 Tenant by, the Curteſie, Te the 
nant in Dower, the Incumbent of a Benefice, and oleyiage 
that come under by a@ in Law, or in the poſt, _ 0 

ung 
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x.{ bound and take advantage of Eſtoppels, and that a Rebutter 
Tai{ s akinde of Eſtoppel, 8 4ſ.53. Br. Fines 73 8H,6.17. 21 E. 
E.x0335- 38 E.3.31.20E.3. Eſtop 187, 
5,304 2+ That every Eſtoppel, becauſe it concludeth a man to 
| F:lleage the truth, muſt be certain to every intent, and nor 
tobe taken by argument or inference,21 E 4-4- 23 Aſſ-14. 
17 H.6. Eſtop.273. 18 E.3'30. 7 H.6.7.% 16. 
i, of 3: Every Eſtoppel ought to be a preciſe Affirmation of 
pe off that which maketh the Eſtoppel, and nor be ſpoken imper- 
4H nally, as if it be ſaid, Vt d7citur , quia imperſonalitas am con- 
thdit, nec lzgat, 45 E333. 29 Af.38. Pl. Com.398. neither 
doth areciral conclude, becauſe it is no direRt Aﬀrmation 
Fige$ 35 H.6-33- 46-3 £.12.49 E.3.14.8 Afſ.3. 45 Aſſ:5-3 El, Dyer 
1, In4 196-11 E/.Dyer 280 9 H.6,60, 
f. 94 4 A matter alleaged that is neither fraverſable nor ma- 
 Yirrial, ſhall noreſtop, 5 E-4.7.8 E.4- 19.10 E.4.12,22 E.4 38. 

nd 32 4.9.35 H. 6.20. 

18 5. Regularly a man ſhall not be concluded, by acceptance 
aJ\the like, before his Title accrewed, 33 H.6.16. 4' E322. 
6H.4.7-31 E-1. Gaid. 155-F.N.B.142. E, _ 

6. Eſtoppel againſt Eſtoppel doth put the matter at 
large, 12 H.7.4. 20 H. 6.29. 3H. 4.9. 41E.3.4. 11 He 
AcceÞ & 30- 
an & 7+ Matters alleaged by way of ſuppoſal in Counts, ſhall 
pf Ly wt conclude afrer Non-ſuir ; otherwiſe it is after Judge» 
hallb& nent given 3 and after Non ſuir, albeit the ſuppoſal in the 
ring, Count ſhall not conclude, yet the Barre, Title, Replication, 
other pleading of eicher party, which is preciſely alleaged, 
, tFlall conclude afrer Non-ſuit;z and hereby are the Books re- 
ular} Onciled, 2 R.3.14-2 R 2.Eflop.10,40 E.3-21-12E.4.13.18 E, 
by 431.35: 44 E.E.45.19 4.27-45 E.3.3 21 H.7.14. 5 E.4-9. 
240.3) £4-19.3 E.4:11.4 E 3-54.7 E.6.Br.Eſtop 162. 11 H-4-30. 


| a {jo E.3-2 1.31 Af.14: 


"il 


rival} 8. Where the verity is apprant in the ſame Record, 
fie, The adverſe party ſhall nor be eſtopped to take advan- 
| othelſage of the truth, for he cannot be eſtopped to alleage 
ſhall 


ite truth, when the truth appeareth of Record, If a Fine 
i - A&3 


bour be 


— 
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be levied withour any Original, jt is:voidable, but not void 
bur if an Original be brought, and a Retcraxit entred, and 
after that a concord is made, or a Fine levied, this is void in 
reſpe& the verity appeareth of Record,z7 Afi.17.38 H.6.12, 
3 El. Dyer 222. | "0 
An Impropriation is made after the death of an In- 
cambent, to a Biſhop and his Succeffors; the Biſhop by ln. 
denture demiſech the Parſonage for torry years, tro beginaf 
rer the death of the Incumbent,the Dean and Chapter con- 
firm ir, the Incumbents. dyeth,this demiſe ſhall not conclude, 
for that it appeareth he had nothing in the Impropriarion, 
till after the ceath of the Incumbent , 7 Eliz. Tye 
244+ we. 
9. Where the Record of the Eſtoppel doth run to the 
difability , or illegitimation of the perſon, there all ſay 
gers'ſhall take benefit of the Record, as Outlawry, Excom- 
mengement, Profeſſion, Attainder of Premunire, of Felo- 
nies, 8c. Baſtardy, Mulierty, and ſhall conclude the party, 
though they be ſtrangers to the Record , Vide Se. 196, 
I 97,8, | | 
Bur of a Record concerning the name of the perſon,qu- 
lity or addition, no ſtranger ſhall take advantage, becauſe he 
ſhall not be hound by ir. "© _— 
- Bur Nota, Reader, That in caſe of the Mulierty prima ja 
cie, an eftranger ſhall rake benehic of ir, &c. Bur yet becauſe 
he may be a Mulier by the Eccleſiaſtical Lew, and a Baſtard, 
by the Common Law , therefore againſt ſuch a Certificate 
pleaded, the adverle party may alleage the ſpecial matter, 
and confeſs the Certificate of the Biſhop, according to the 
Eccleſiaſtical Law, and alleage further the ſpecial matter ac- 
cording to the Common Law, whereuato the adverſe patty. 
muſt anſwer, and fo are the Books reconciled, Braft.fo.420. 
26 A64.39 Aff.10.11 H.4.84, 7 H-6.7. 33 Aﬀſs, nE4- 
Eſtop-129.21 E.3:19.19 R.2.Eſtop.282.3-E.3-23.iv. 33 E3. Þ. 
Eſtop.Stathar.Stat.9 H.6.c.11.30 H.6,2.D.0 St,69, 34 Bb 
39-18 E.4-2 b.10 E416. , Gd. 


. *# »: SR. 


Of Remitter, 393 


Se. 669. Fol.35$3.4- 


when a feme covert is received, ſhe ſhall plead, as if ſhe 
jere ſole 3 and this is regularly true, yet holdeth nor in all 


- Jaſes: for if a feme cover be received in an Aſfize,and plead 


1Record and fail, therefore ſhe ſhall not be adjudged a dil- 
kiſor, as ſhe ſhould be if ſhe were ſole,&c. 37 Ail.1. 

S$0if a feme covert onely levy a Fine executory, and a 
Wefac. is brought againſt her and her husband, if ſhe be 
xceived upon the default of her husband, ſhe ſhall barre 
the Conuſee, which if ſhe had been ſole ſhe could not do 
nin ſome other-caſes, 17 Af.17. 29 E.3.43-5E 3.138 
ouch: 

Again, If the husband levy a Fine gf his wives land, and 
te Conuſee grant and render , the land to the hu:band and 
ie, although the wife be nor party to the Original, nor to 
te Conuſans , and therefore (he ought not by the Law to 
te any preſent eſtate, but by way of remainder onely: yct 


\ Tre it is proved by Liztleron , That the grant and render 


fafto to the wife 1z preſentz,is not void,for ther it conld nor 
ka Remicter, but voidable by Writ of Error, and rhar a*- 
idable eſtate doth work a Remitter, T. 27 El. znter Owen & 
lirgar, Rot.276+ 31 Com.Bl.3.f.5. Marg. of wincheſters Caſc, 
1E3.64.13 E-3. Vouch.11g. Vide Scat. 


Sea. 670. Fo.353.b. 


Si Baron er: feme feſont un conulance de droit a un auter , &c. 
fſojent un grant & render a un auter, ou reieaſe per fine a un 
vr &c. lou le droit de/ feme paſſera del feme per forne de mes (e 
,en tout tiels caſes, le ſeme ſerre examin devant que le fixe ſoit 


$i#t, pur ceo que trels fines,concludont tiels femes couverte a tours 
"Bn; mes lou riexs eft move en le ſine forique taxtſolement, que 


won & la femme pregnant eſtate per force de mes le fine, ceo ne 
Wudam la feme pur ceo que en tic! caſt, el jameres ne ſerre ny 
whe, c. I5 E 4.23.14 E331. 


I Therefore if the hasband and wife be Tenants in ſpecial 


land they levy a Fine at the Common Law , andafter 
Aadq | rhe 
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the hasband wife take back an eſtate to them and rhteir heirs, $0 
In this caſe the eſtate Tail is not barred z and yet againſty 
feme levied by her ſelf , ſhe cannor be Br > becauſe 
thereupon ſhe was exawined ; but in that caſe if the landÞ$z 
deſcend to her ifſue, he ſhall be remitted, 29 E.3: 43. 4411 
E.3:5. ? ' a) *-- 3; : Be jÞ 


Sel. 671, & 
*' 
Note a diverſity between a Remitter and a Diſcent : For 
if a woman be diſleiſed, and being of full age 'taketh hu{{{ut 
band, and then the difleifor dyeth ſeiſed, this diſcent ſhallnt 
binde the wife,albeit ſhe was covert when the diſcerit was cal Þ& 
becauſe ſhe was of full age when ſhe took husband. ' Bural-{i 
beir the wife that hath an ancient Right, and being 'of full Þ | 
age, taketh a husband, and the Diſcontinnee letteth the 
land to the hushand and wife for their lives, this is a Remit* 
ter to the wife z for Remitters to aucient Rights are favored 


im Lav. | 


| 
100 


Set. 67%, F0.354-a: 


Here it appeareth, That the hasband againſt his own alie- 
nation, if he had raken the eſtate to him alone , could not: 
have been remirted - But when the eſtate is made to the'Fly, 
hnsband and wife, albeit they be but one perſon in Lawand Fm 
no moities between them, yet for that the wife cannot be re: Wen; 
mitted in this caſe, unleſs the busband be remitted alſo, and Fine 
for that Remitters are favored, &c. therefore. in this caſein Wie 
Judgement of Law, both hustaad and wife are remitted; B 4 
which is worthy of great Obſervation. . WH 


| Seff. 673. Fol.354.b. 


Littleton having ſpoken of Remitters to the ifſue in Tak Piten 
whois privy in blood,and ro che wife who is privy in peiſon, Yy. 
now he ſpeaketh of Remitters to them in reverſion or re: 
mainder expetant upon an eftare Tail , who are privy ne: 
ſtate: and this caſe proveth, That che wife is remitted pre W 
ſently 3 for the equity of the Law requireth, that as thediÞu 
- | continuance 


Of Remitter. 295 


irs, otinuance of the eſtate in Tail, is a diſcontinuance of the . 
inſt S&@ſon or remainder , ſo thar the Remirter to the eſtate 

nſeJilſhould be a Remitrer in the reverſion or remainder, 41 

land$417, 41 Afl. 1.36 Aﬀp.4. Yo 
Tenant for hfe, the remainder to A. in Tail,the remainder 
1B, in fee 5 Tenant for liſe is difſeiſed , a collateral An» 
Stor of A. releaſeth with Warranty, and dyeth, whereby 
Seeftate Tail is barred, the Tenanc for life re-enters, the 
Rſſor hath an eſtate in fee ſimple. determinabie upon the 
KiteTail, and the remainder cf B. is reveſted in him. And 
Sqote in this caſe,the eſtate for life, and the remainder in 
caſt F1,are reveſted and remitted, and an eſtate of inheritance 
tin the difleifory 44 Afl.,p.15- 44 E-3.30. 
fa Fine be levied ſur grant & rend. to one for life, or in 
Tile, the remainder in Fce,if Tenant for life, or in taile,exe- 
Ke the eſtate for life, or in taile, this is an execution of the 
ord Memainder. 20 E.3.Aid-29. 

"YF Apgiftin taile is made to B- the remainder to C. in Fee, B, 
Wontinueth and taketh back an eſtate in taile: the remain- 
frin' Fee to the King by Deed inrolled, Tenant in Taile 

his ifſue is remitred; and conſequently the remainder 
lton here ſaith, and the diverſity 1s betweene an AR in 
Ry, for that may deveſt an'eſtate our of the King, and a tor- 
Sw AR, or entry, or a falſe and a fained recovery againſt 
*Wenanit for life, or in Taile,' which ſhall never deveſt any E- 
e, remainder, or reverſion our of the King. Pl. Com. 489. 
kbolls caſe, and 5 5 3. alſinghams caſe. 17.£1.Dy.344-25 E. 3s 
& Reſceit 18. 49 E.3 16. Surre Staffords caſe. L.8.fo.q6.b. 

I Buta Recovery by good T itle againſt Tenant fur life, or 
Tale, where the remainder is to the Kiug by defeaſible 
Tile ſhall deveſt the remainder out of the King, and reſtore 
ltemir the right owners. Cholmleyes caſe. 1.2.53. 7.R.2.A4id le 

y.61, 22 E.3-7. | | | 


Seft. 674.675 F0-355- 


Quid ei deforceat, is a writ that is given by the Statute of W. 


-$(a-4. to any Tenant for life,or in taile upon a A” by 
efaulr 


Ld 


396 Of Rematiers 


default againſt them in a Precipe , and lyeth againſt the Re- k 
coveror and his heirs 3 in whickh-caſethe particular Tenantd: 
was without remedy at the common Law , becauſe he could; 
not have a writ of right. There hath beena queſtion inourſÞ} 
Books upon theſe words by default, &c- And ſome do hold; 
contrary to three Obje&ions made, &e. and as tothe fiſt 
they ſay, That albeit thar in the writ of waſte , judgements} 
not only given upon the defaulc, [yer the default is the prin 
cipall, and the,cauſe of awarding of the writ , to enquire} 
the waſte is an incident thereunto: and the Law alwayes hath; 
reſpe&to the firſt and principall cauſe, and therefore upogFp 
ſuch a Recovery, a writ of deceit lyerh, and that writ lyah 
not but where the recovery is by defaulc. 17 E. 3-58-2984 
42.F.N.B. 98. b. 12 H. 4. 4-19 E. 2.diſceit 56.7, 2.c4.3.3Hf; 
4. t- | 
So in an aRtion of waſt againſt the Husband and wife, upon. 7 
the default of the Husband the wife ſhall be received,aud yet h 
the Starute there ſpeaketh alſo per defaliam. So upon ſucha 
recovery in waſte againſt the Baron and teme by default, the 
wife ſhall have a cuz in vits by the Starute , and it ſpeaketh I, 
where the recovery is per defalt: 9 E-4- 16. andalbeit thede.Þ; 
fendant may give in evidence, it he knowerh it, yet whenhe'Þ, 
makes default, the Law prefumeth he knowerh not of it, and hg 
ir may be that he in-truch knew not of it 3 and thereforeitia, 
reaſon , that ſecing the ſtature , -that is a beneficiall Staruts/K; 
hath given it him, that he be admirted ro his quedet deforceaty 
in which writ the truth and right ſhall be tried 3; and foitisg, 
of a Recovery by default in an Aff: albeir the Recognitor of Ke. 
the Aff. givea verdi&», a Quol ei defarceat lyerh 3 andall this, 
was reſolved by the whole Vonrtof Common Pleas , andſo h, 
thedonbtin 41 E:3 8. well reſolved. 2 H. 4 2. 218,656 
41 E.3 42. Br.quod ei deforc-at 4.P: 33. ©lix; Rot. 1125 tt &i 
Ed. Elmer, and william Thitker in quod ei de forceat. 

Nota, If Tenant for life make detaulr after defaltation, and þ 
hein Reverſion is received and pleading to ifſue, and it found Y 
by verdi& for the demandanc, the default and the verdit ae Þ,, 
cauſes of the judgement ,. ad yer the Tenant ſhall haved $; 


quad ei de forceas. AT 


| 


| Of Reminer, 37 
| Ker kto the 2.06. That the defendant may have an atrainr, 


*"J ſt was utterly Cenyed, that an Atrainr did lye in this caſe, 
. "though it be taken by the oath of 12. men, yer it is bur an 
n ouEveſt of Office , whereupon no Artaint did lye on either 
we rn , as upon an enquiry of Collufion, although ir be by 
emmy, 7, nor npon a verdict in 2 quale jus. _ 


"_ "I: Admitting that an Atraint did lye in that caſe , yet it 
PB werh ex conſeq. that a quod ei deſorceat did not lye,33 E.3- 
ee def-rceat pl.uli, F.N.B, 1 $6.bletal 5 ca.ti. 48 E:3.19. 
"y 2$41ſ-1333 H-6.25.35 H.6 1. F.N.B.107, 
1 'Ifor if an Aff. be taken by default, a quod ez deforc:at doth 
Jes. and yer the party may have an Atraint,for this is no en- 
Eg x of Office, bur a Recognition by the Kecognitors of an 
j-gt Wl who were returned the firſt day, and not returned upon 
F$vacding of the Aff. by default. 17 E. 2: Actaint 69. 21 
Ne $66.34 H.6.12. 
| - Aro the 3. Ob. That the dammages ſhould be the prin- 
17 Bill, becauſe they were at the common Law, that is an Ar- 
» "6 Sment that they ace more antient, but not that they are 
"Fe principall, and treable dammages were not at the com- 
4 Law (for the common Law never giveth more dammage 
*Þathe lotle amounterh unto) bur are given by the Statute 
3 Woefter, bur the place waſted is worthier being in the re- 
8), than dammages that be in the perſonalty, Et ovine ma- 
"5 Pigum, trahit ad ſe minus dignum, quamuis minus dignum fit 
que, &* 2 digaiort fieri debet denominatio ; and it is con- 
— Fd, That in an 2Qion of waſte, againſt Tenant for life, 
- Pr years , the place waſted is the principall , becauſe the 
Pine of Glocefter doth give the place waſted, and rreble 
-  Jmages at one time, for no prohibition or ation of waſt, 
a © gaivſt chem ar the Comn.on Law, and in an aVion cf 
Fi. 34 H.6.7.waſte 50. 
andin an ation of waſte, if the defendant_ confeſle the 
$n, the plaintiffe may have judgement for the place wa- 
l, and releaſe the damages which proveth that the dama- 
Þirenor the principall, for a man ſhall never releaſe the 


Fiacipall,and have judgement of the Acceffory, and an a&ti- 
| On 
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on of waſte againſt Tenant for life, is as reall, as an Rig "\ 
gainft Tenant in Dower z and as to the caſe of 9 H.s, Itwlhs 
anſwered, that it was an ation in the Tenuir, which isoo1 
in the perſonalty, and then the releaſe of one dothbahy 
both, neither conld ſummons and ſeverance lye ip thaafþ7 
bur in an aCtion of waſt (in the Tenet) either againſt Ten, 
for life, or years, the releaſe of the one doth not barred 
other, and in thoſe two caſes , Summons and ſeverancedalf x 
lye. 6 E.3+47,48 E:3-Iy. 8 ''v 
But when theſe 3.parts were reſolved by the Court foridhl;e 
demandant, then the counſell of the Tenant moved inandh 
of judgement another point, viz. That the judgementwh 7 
given upon a #71hil diczt , which is alwayes aſter appearanclily ; 
and not per defaltam, and thereupon judgement was ſtayed8iin 
But toreturne to Littletoz. Here he openeth a ſecret y 
Law, for the cauſe of this Remirrer is, for that the Tea 
for life in this caſe might have a quod ei deforceat. Andihlly , 
Tenant for life at the common Law was remedileſſe, ber 
he could not havea writ of right, and conſequently the fenif} , 
Covert inthis caſe could not be remitted by the taking olafpy 
eſtate to her husband, and her , becauſe het right was remalſiie; 
dilefle, and conld have no ation. Bur when an ARofPully 
Jament, or a cuſtome doth alter the reaſon, 8c« thereby til 
Common Law it ſelfe is altered, if the AR of Parliamentaihe 
cuſtome be purſued, for Alterata cauſa & ratione legis,tlttaliſhs, 
& lex. & c:ſſante cauſa & ratioze leg. ceſſat Cf lex. asin til 
caſes the ſtature of 7. 2. giving remedy to this feme Tenulfy; 
for life, in this caſe ir giveth her ability to be remitted, WF 1 
14H 7 11. per Faneux 27 H 844.6. *Aid.35 H 6 gerd.qn.29 hh 
$, per wilh:e,cuſtome.l.3-f0.86. Juſtice Windhams caſes. Ihe 


And Littleton warily puttern his caſe , That the Reco 
was had againſt the feme , while ſhe was ſole, for there Wihe 
time when ic was a queſtion , whether a Recovery being hy 
by defalrt againſt the Husband and wife (the wife being lhe! 
nant for life) the ſaid ſtature gave a quod ei deforceat toil: 
Husband and wife, for that the ſtature gave ir againft Tewiify; 
in Dower, and Tenant for life, &c and here the Husbandh 
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Ton Tenant for life , bur ſeiſed in the rightof his wife, and 
IenYficefore onr of the ſtatute, and of this opinion is one books 
5 0uPBur Apices Juris non ſunt jura , & partum differunt que te con- 
1 barffpdert) * 4 E-3. 38.33.E-3. Avowry 266. 
aaF The contrary hath beene adjudged , and ſo that point is 
Tenafay in peace, 5 E-3-4.33 E.3-255.F.N.B. 156.2.5 E.3.5. 2 
rent l;.F.N.B.156.C. 33 H.0.46, 2 E.4.11. 19 Eq. 2. 
ea And the like in caſe of Reſceir for him in reverſion. But if 
Je Husband loſe by default, and the husband dye, the 
Tie fhall not have a quod er deforceat, for a cui in vita is given 
LareGyher in that caſe by a former ſtatute, viz. W.z4ca-3. 
Mtv Theſe things are worthy of due obſervation. &c. and Liztle- 
Th in our books of another kind of quod ei deforceat at the 
JeaBommon Law upon adifſeitin. Fo.35 6. a- | 
ate When the reverſion is deveſted, the leffor cannot have an 
ition of waſte, becauſe the writ is That the Lefſee did waſte 
= ezheredationem of the Leffor , and that inheritance muſt 
Wcinue at the time of the aQion brought. 
: And Nota, That in anaQtion of waſte brought by the leflor 
Wnſt the lefſee, the Leſſee in reſpeR of the privity cannot 
tid generall * 71ens en: le reverſion; But he moſt ſhew how 
rad by what meanes the reverſion is deveſted out of him:and 
by Mfc holdeth berweene the lefſor and leffee 3 bur if the gran=- 
lie of a reverſion bring an aQion of waſte , the Lefſee may 
od generally, That he hath nothing in the Reverſion. 45 
mU$t321.44 E.3-34,35. F.N.B: 60.23 H.8.waſte Br.138.* 46. 
"3.20, 8 H.6-13, 30 H.6.7. | 
 *F And yet in ſome'ſpeciall caſes an ation of waſte ſhall lye, 
29 Fibeit the leflor had nothing in the reverſion at the time of 
llewaſte done. As if Tenant for life make a feoftment in 
0"Feeupon condition , and waſte is done, and afrer the lefſee 
e VFrenter for the condition broken, in this caſe the leflor ſhall 
ne wean ation of waſte. And ſo if a Biſhop make a Lcaſe 
02 Jr life or years, and the Biſhop dye, the lefleezthe Sea being 
(Sid doth waſte, the ſucceſſor ſhall have an a&ion of waſte. 
[eB if Leſſee for life be diffeiſed, and waſte is done, the leſſee 
ſeenter , an aQion of waſte ſhall be maintained againſt the 
Juice, and fo in like caſes, Here 


I 

k 

\ 
© 
- 

8 


_ 
a 
[1 
| 
. 


w| 
"R. 4 
[4 
[ 
IP 
C 


400 Of Reminer., 


Here note, that/albeit the ation betalſeand feigned, yolk; 
is the recovery ſo. much reſpe&ted in Law , as it worl b | 
difcontinnee. Bur if Tenant for life ſuffer a common recolf 
very, or any other recovery by covin-and conſent betwee 
the Tenant for lite and the recoveror, this is a lorieiny 
his eftaie, and he ia the reverſion may eater, &c. 5. Af. paſh, 
5s E 3. enter.cong.. 42-15 E.z3, Age 95.41 E. 3. 18. pe Fin 4 F 
den 22 £.3.2.b.lþ 1.15. Sir William Pelham Cale. : 
_ Since our Aur hor wrote, the ſtatute of 14s Eh. c4.8; 

Tek made concerning this matter : Vide l- 3, 60-Lihi1 

0. I5. | 
And Nota, That alchough the, diſcontinyee groweh h 
matter of Record, yer the Remirter may be wroughtby mg i 
LET IN Pazzs. | p Ar 


Seft.676, Autsr. al (ontr. 44E. 3.17. 44.Aſ.2: 
43. 4[.3-Vide $24: 856. 


a 
See.577% Fo.356'b | | 
In this caſe he. eſtate , is in the fame .cavert preſentlh q 
the livery before any agreement by the husband. 15. 4, bY, 
.7 H.4.17. 1H 7.16.b.39 E330. 27 H8.24.. L 
If the wife ſurvive her husband ſhe ,cannot claime i inby 7 
the purchaſe. made during the Coverture, but the Lawad: 
Judgeth her in her berrer right... 4x E,3-18., . 
Bur if both Eftates be waivable; .there ajbeit the wiſer ; 


11a facte is remitred, yet after the deceaſe of her husband ſh f 
may.cle& which of the Eftates ſhe will,. Axif Lands begivenlf 
to the husband and wife, and their heirs, the husband raked; 

feoffment in Fee, * the Feoffee, giverh. the Husband and wiſe A 


and the heire«; 'of their wo bodies, .the usband dyeth..1h 
£1. 3-4 351.7 oe Feaftce giveth Land'ro the Husbayda Ft: 
Vi Cy &c. ( 
 _ Lands be given to aman,, and the heires femates of WEn 
body, * and he grenro a feoffmenr in Fee, and rake back4 
Eſtate to him and his heires, and;dyeth having iſſue a daygh 
ter leaving his wite geofſement enſcint wich a Sonne, and « h 
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[the daughter 1s remitred, and albeit the Sonne be after- 
Sihorne, he ſhall not deveſt the Remitrer. - * 


| Sea. 678. Fol.357«: | 
in and conſent in many caſes to do a wrong,doth choak 


- Pafteer right, and the i11 maner doth make a good matter un- 


$ 


nh hl, 18 E. 4+2.Þs 
* Kpna, 15a ſecrer afſent determined in the hearts of two 
re, fo the defrauding and preJudice of another, PI. 


ih. $46. Wimb, 


Yi Ditleiſor, Intrudor or Abator do endow a woman that 
OE vful Title of Dower, this is good, and ſhall binde him 
WS right hath, if there were 116 covin or conſent before the 
Wiln, &c. 44 E-3.45 11 H.4.60.44 Aﬀag.19 H.8.12.18 Me 
1E.4-2,7 H.7.11, 
"Yui caſes where a man hath a rightful and j uſt cauſe of 
"Wn, yet if he of covin and conſent do raiſe up a Tenant 
Fong, againſt whom he may recover, the covindoth ſuf- 
che right, ſo as the recovery though ic be.upon a good 


th ſhall not binde, or reſtore the Demandanr to his right, 


Pf p-28, 25 Af, p.r-'27 AI 74. 15 E. 4.440) 12 Af. 


| Þ Tenant in Tail and his iffue difſeiſe the diſcontinnee to 
"We of the Father, and the Father dyeth, and the land 


Fed tothe fue, he is nor remitred againſt the diſconti- 
in reſpe& he was privy and party to the wrong, bnt in 


dh ifof all others he is remitred, and (ball deraign the firſt 


oy, 11 E.4-2.15 E-4-23.14 H-8-12.33 H.5.5. 12 Kage 


2a811d B, joyntenants be intiruled to a real aQion,apainſt 


Fir of - the difleifor 3 A. cauſe the heir to be difleiſed, 


—pivhom A. and B. recover and ſue execution, Be is re- 
<0 for that he was not party ro the covin, ant! ſhall-hold 
*Pamon with A. but A. is not remitted, f6.357.b. 


ak. ... 

6 [tis regularly true, That a feme covert cannot be a 
©: Fireſs by her commandment or procurement precedent, 

-4$) der afſent or agreement ſubſequent, but by her a&u- 
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al entry or proper alt (he may be a difleiforeſs : Andth 

fore ſomedo hold, that Littleton muſt be intended , thay 
husband and wife were preſent when the diſleifin was « 

and others do hold, that Lileton is good Law,albeirſhew 
abſent, for if that her procurement or agreement be to do | 
wrong to cauſe a Remitrer unto her in this ſpecial caſe; 

ſhall fail of her end, and remitted ſhe ſhall notbe ; but 
this ſpecial caſe ſhe (hall be holden as 4 ailleiſoreſs by her ol 
vin aad conſent quatenus to hinder a Remitter, F.N,B.y9 
13 E.4.9.35 Aﬀ.5.44 E.3 9.23.13Af.r.Temps E1.Wafte w 
6 Aſp. 7.21 E.4-53.21 H:7435. 3 H4.17. 1 


Seft. 679. —__ 
Pide PLCom. Amy Townſends Caſe, 1 2.R2.Remit;12, 


Sed. 680, 681. fol.zs8. R , 
Here note five things: 1. That a Remainder expel 
upon an eftare for life, worketh no Remitter , bur whe '} 
falls in poſteſſion : for before his time he can have noal 


and no Freehold in him,18 H.83. f 
2. Thoagh the: woman might wave rhe remainder; 


becauſe ſhe is preſently by the death of the hasband Te 
to the Precipe, it is within the Rule of Remitcter, and e 
power of waiver is not material. 

3+ Thaca Freehold in Law being caſt upon the womanh 
att of Law, wichout any thing done or affented-to by 
doth Remigcter her, albeit ſhe be then'fole and of full a 


vide'S.447. 
4. Thata Precpe lieth againſt one chat hath but ifs 


hold j in Laws | i 
S» That a woman ſhall be endowed where AL. hucba | 


nah che inhericance, and but a Freehold in Law, 5 
83 
Seft. 682,683, 684, 685. F0.359+ 
Vide 12 E.4. Compare theſe four Sefions well 1 
gether. Ps 
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ha A man abſent can neither take Livery nor make Livery 
 icthoor Decd, Temps H.8, + eoffments,Br.7 2.46 E.3.41.10 E. 

; donef61.4. 15 E-4-18.18 E 4-12+ 22 H.6.12. | 
8 Verbarelata boc maxime operantur per reftrentiam, ut in es in- 
de videntur. Ez le fits nient conuſant de ceo ne ug 64 4 le fenff< 
mt, &c. Hereit appeareth, Thac if the Son be Cenuſanr, 
dagreerh to the Feuffment &c. this no Remitter to him 

ai Sed. 532. = 

oF If A. be ſ:iſed in Tail, and have iſſue two Sons, and by 
ed indented between him of the one part, and the Sons 
Mi the other part , maketh a leaſe to the eldeſt tor life , the 
-Fmainder co the ſecondin fee, and dyeth , and the eldeſt 
Ma dyeth withour ifſne, the fecond Sonne is not remitted, 
"Micavſe he agreed 'to the remainder in the life of the Father, 
- Wiifthe like eſtate had been made by paroll, ifin the life of 
-  KieFather , the Tenant for life had been impleaded , and 
xuude default, and he in the remainder had been received, 
rhend thereby agreed to the remainder, after the death of the 
noeWather, and the eldeft Sonne withour iffove , the ſecond Son 
- *Fiuld not be remitted, becauſe he agreed to the remainder 
r, Jthe life of the Father. 


Self. 685 F0.360 4. 


by as of Parliament are tobe fo conſtrued, as no man that 
eWinnocent, or free from injury or wrong, be by a literall 
eſtru&tion puniſhed , or endammaged : and therefore in 
Fils caſe albeic the Letter of the Srature is generally ro give 
reeleeage againſt him that is found Tenant , and the caſe char 
Flitetn here purterh D. being ſurvivor is conſequently 
nd Tenant of the Land : yer becauſe he waived the eſtate, 
Batfad never agreed to the Feottmenc, nor tooke any profits, he 
ul not be charged with the damages. 


Sea. 686,687. Fol.360.b. 


ll 04} F6nt (0 fained) ation, eff tiel ation, que comit que les perel- 
Ytk breve [ont woyers, encore 47 certains cauſes hume nad cauſe 
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ne title per la ley de recover per meſue le ation. Et faux aftin 
eſt lou les perolls de breve Sont faux. | 


Set. 689. poſtea vide. | 

As diſcents doe remit the heire which comes in the P#tl 

ſacceſſion dothremir the ſucceſſor , albeit he comethinh# 

poſt; and ſo in other caſes whece the iflve in taile of full gh 

ſhall be remicced, there in the like caſe, ſhall the ſuccefſorb& 

remitted alſo, and all meane charges and incumbrance 
Fide Sed. 140. Stat. Mortme 


SA. 688, Fol.361 a. 


Si home [uiſt ſatx action, &'c. & recover enwers le Taimial 
T aile per aefalt. Littleton addeth (by defauls ) becaulſeifthe 
recovery paſſed upon an ifſae tried by verdi&, he ſhall nexe 
faliifie in the point rried;becanuſe an attaint might hayebeenl 
had againft the Jurors3 and albeirall the'Jurors be dead; foul 
theattaint doe faile, yet rhe iflue in Tailc ſhall not falbfie | 
the point tried, unfill it be lawfully avoided pro veritate atutalf 
' pitur. As if the Tenant in Tail be impleaded in a Forman 
and he traverſe the gift and it tryed-againſt him, and there- 
upon the demandant recover. In this cale the iſſue in Talk 
ſha!l nor falſifie in the poiar cried, buthe may falſifie there 
covery by any other matter : asthe Tenant in Taile mig 
have pl=aded a collaterall warranty, or a releaſe,as Little 
here putteth the caſe, or toconfeſſe and avoid the pointt 
ed; and Littletons caſe holdeth not only in a Recovery by def 
favlr, whereof he ſpeaketh, but alſo vpon a nh1i{ drcit, or conf 
fefſion or demurre. 12 E.4.19.13 E.4. 3-11 H. 489, 7 Wh 
4-17. 14 H.7.10,11. 28:4ſſ,32.52. 34: Aſ.7- 10H'6.5,19Hþ 
6,39. Br. faux Recovery 55. 


Seft. 689. fo. 361. b. Vide Seft. 686. 687. 


Here ndte, Thata Remitter m3y be had after a recove 
upon a feint aQion by a difſeifin aud a diſcent , as well 6b) 
a diſccnt after a diſcontinuance by a Feoffment, &c, 
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Sed, 690. Fo. 362.4. 
4 Hereitappeareth , thar ifa judgement be given againſt a 
«Pg Tenantin Taile, npon a faint or falſe ation , and Tenant in 
4 Taile dye before execution, no execution can be ſued apainſt 
$ the ifſue in Taile. 10 H-6.6, 12 E.4.20. 23.EL.Dy.296.41. f. 
& 106,SheHeyscaſe.Pi.Com 55.1 Vide les Atttor. ſupra cited, oc, 
Bu if in a Common recovery judgment be had againſt Fe- 
nant in Taile, where he vouched and hath judgement to 
recover over in value, albeit Tenant in Taile dye before 
execution, yet the recoveror ſhall execute the judgement 
ll againſt the ifſue in Taile , in reſpeR of the intended recom- 
-+4all pence, and for that itis the common afſurance of the realm, 
ws and is well warranted by our Books, and was not invented 
0 Juſtice Choke, in the time of E,4. ( as fome hold by tradi«= 
| tion) but ir may be that ir was upon former authors,and opi- 
166: nions of Judges diſcovered by him, affented unto by the reſt 
8 of the Judges. Vide $.7 09.15 E.3.Bre. 324.1 E 4.5.5 E,4.2 
+ 12E.4,20.23-EL.Dy.27 6.1 10.37,38. Mary Portingtons Cale. 
FF [fa recovery be had againſt Tenant for life without con- 
= ſent or covine,thoughit be withour Title, and execution be 
| had, and Tenant for life dyeth , the reverſion or remainder ' 
1 is diſcontingned,&c. but if ſuch a Recovery be had by covin 
1" between the demandant and Tenant for life, then he in the 
Zh FS reverſion or remainder ray enter for forfeiture. Soit is if 
+8 Tenant for life ſuffer a Common Recovery at this days it is 
'$ a forfeiture of his eſtare. 5. 4.3. 5 E.,3.cnter cong.42.4iþ.1, 
S 15,16, Sir William Pelbams Cale. 
iF Since Littleton wrote , there were two ſtatutes made for 
preſervation of Remainders , and reverſions expeRanrt upon 
any eſtate for life, the one in 32 H.8. the other in 14. El. Bur 
32 H.8, extendeth nor to Recoveries, when Tenant for life 
came in as vouchee, 8&c. and that A& is repealed by 14. E!. 
{ and full remedy provided for preſervation of rhe entry of 
| them in reyerſjon or remainder. Bur the Statute of 14. E!. 
extending nor to any recovery , unlefſe it be by agreement 


or Covine, 3 H:$, c4,31. 14, El. cap-8 
OW OO ng T 2s If 
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2. If there be Tenant for life, remainder in Taile, the re- 
verſion or remainder in fee,if tenant for life be impleaded by 
agreement, and he vouching Tenant in Taile, and he vouch 
over the common vouchee, rhis ſhall barre the reverſion 
or remainder in fee , although he in reverſion or remainder 
did never affent ro the 1ecovery , becanſe it was not the in-- 
tent of the AR to extend to ſuch a recovery, in which a Te- 
nant in Taile was vouched. for he hath power by common 
Recovery, if he were in pofſeſfon to car oft all Reverſion and 
Remainders. L.3.f0.60, 61. Lincolne Coll. Caſe. 

So if Tenant for life had ſurrendred to him in Remainder 
in Tail, he might have barred the rewainders and reverſions 
expectant upon his Eſtate. | 

3. Where the proviſo of the At ſpeaketh of an affentof 
Record by him in reverſion or remainder, it 1+ to be under- 
ſtood, thar ſuch aſſent muſt appeare upon the ſame Recovery 
either upon a voucher, Aid prier, Reccit, or the like, for it 
cannot appeare of Record, unlefle it be done in courſe of 
Law, and not by any extcrajudiciall entry , or by Memoray- 
Aus 


Seft. 691. Fol. 362.4. 


Here it appeareth, That upon the plea of non-tenure, or 
of a diſclaimer of the Tenant in a Formedon in the diſcending 
albcir the exprefſe judgement be , that the Tenant ſhall goe 
withhnurt day. yet in judgement of Law, the demandant may 
enter according to the Title of his wric and be ſeiſed in Tail, 
notwithſtanding the diſcontinuance. 5 Ea4.1.36 H.6.2946 E. 
3.8.4 E.4-38, Bract. l.5.f.43 1c. Brit.ca 84. 

And in this caſe the demandanr hath not two rights, but 
hathoucly one ancient righr, and is reſtored to the ſame by 
courſe of Law, and ſo Remitrer here ( ina large ſence) is ta- 
ken for a reconrinuation of the right 

Here note; thar in ſuch a precrpe,where the demandantis 
to recover damaz7es , if the Tenant plead non tenure or dil 
claime , there the demaiidant may averre him to be Tenant 
of the Land , as his Writ fuppoſe for the benefit of his da- 
mage 
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mage, which otherwiſe he ſhould looſe, or pray judgement 
and entry. 13 H.7.28, 22 H.6.44- 

But where no da:nages are recovered , as ina Formedon 
indiſcent, &c. there he cannot aver him Tenant, bur pray 
his jasgement and enter, for thereby he hath the ecfteR of 
his ſuit, & fruſtra fit per plura quod, &c. 8 Es 3:434+24 E 3.9. 


* $ 11H-4.16.and 7 H.6.17. 


A general} averment is the conclufion cf every plea to the 
Writ, Or in barre of replication , and other pleadings (for 
Counts or Avowries in nature of Counts need not be ayer- 
red) containing matter affirmed onght to be averred, hoc 
piratus eft werificare, &ce Particular averments are, as when 
the life of Tenant for life, or Tenant in Taile are averred,and 
there chough this word ( verificare) be not uſed,bur che mat. 
ter avouched and affirmed, it is upon the matter an aver- 
ment,and an averment containeth as well the marter, as the 
forme thereof. 

Set. 692, Fol.353 4. 


Albeit in this caſe, and in the caſe before, the entry of 
the demandant is his owne Act, and the deniandant hath no 
exprefſe judgement ro recover,yet he ſhall be remitted cauſe 


quaſupra. 36 H.6.f0.29. 
Set. 693. Fo. 363.b. 


Here note a diverſity. If a man of full age having bur a 
right of ation, taketh an eſtate to him, he1s not remitted : 


F But where he hath a right of entry, and takerh an cſtate, hee 


by his eatry is remitred, becauſe his entry is lawfull , and if 
the difſeiſor infcofte the diſſeiſee and others , the diffeiſee is 
remitted ro the whole for his entry is Jawfull : otherwiſe ic 
if his entry were taken away. 29- Aſ].p. 26.4343. 1H. 

1.20.3 H.6-19. qo E.3:43+ 
If Tenant in Tail be of a manor, whereunto an Advowſon 
8appendant, the Tepant in Taile diſcontinue in Fee , dif- 
continuee grant away the Advowſon in Fee, anddyech, the 
ſue in tail recontinueth the _ by Recoveryghe is mm 
3 | y 
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by remitted to the Advowſon , and he that right hath lia} 


preſent when the Church becommcth void. '8 R. 2. Qu imp. 

199.26. H.8.4. F.N,B. 36.@ 35.6. Sg | 
The Patron of a benefice is outlawed, and the Church be. 

come void, an eſftranger uſurpeth,and ix moneths paſſe, the 


King doth recover in a q#. imp. and remove the incumbent; 
&c. Advowſon is recontinued to the rightfull patron. 22.Af 
p-335 Theobald Grinvite, and fo note a diverfity 3 a remitter Jt 
cannor be properly, tinlefſe there be rwo Tirles ,' but a re- I 


c2ntinuance may be where there is bur one, Wu. 
' If the diffeiſor by Deed Indented make a Leafe for life, of 


a gifc in Taile, &c. yer the Deed indented ſhall not foffer | 
the livery made according to the forme and eff<& of the lt» * 


]., 


denture to work any Remiter to the difſeiſee,bur ſhall eſtop 
the diffeiſe to claime his former eftate: and if che diffeilor 
upon the feoffmear,doth reſerve any Rent or GCondition,&c 
the rent or condition is good. 13 H4. 5.3 H.4.17. 8.48. 
12 H.4.19-25. Aſl.8.17.Afl.3.43.E.34, 17. Parkers Caſe. 21H, 
6.2. per Paſton. E 


Sefl. 695. Fol.3654 a, 


Notea diverſity, A claime in paiis ſhall not hinder Remit- 
ter, otherwiſe it is a claime of Record , becanſe that doth 


/ 


work a conclution. 


Sef. 696. Fol-344b. 


Here note a ( notable ) diverſiry : If two joyntenants, or 
coperceners joyne ina reall ation, where rheir entry is not 
lawfull, and the one is ſummoned and ſevered, and the 0- 
ther purſacth and recovererh the moiry , the other Joyn- 
tenant or Copercener ſhall enrer and take the profits with 
her, becauſe rheir remedy was one and the ſame. But where 

. two Coperceners, and they are diſſeiſed, and a diſcent 
1s caſt, and they have ifſye and dye, if the ifſue of the one re- 
cover her moity, the other ſhall not enter with her, becauſe 
their _rewedies were ſeverall, and yet when both have rec0. 
vercd, they are copaiceners againes 10 H, 6, 10, 19H, 645: 
31 11.6, Eni.Cong. 544 | TE _ 


hall 
ny. 


be. 
the 


111 
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' $here in this caſe that Litrlezwe putteth, the two joyn- 
ants have not equall remedy , for the Infant hath a right 


JfEntry, and the other a right of aQion ; and therefore the 


fantbeing remitted to a moity, the other ſhall not enter 
d rake the profits with here 
IfA. and B, joyntenants in fee be difſeiſed by the Father 
f A.who dyeth ſeiſed, his Sonne and heir enter, he is remit- 
&dto the whole , and his companion ſhall take Advantage 
hereof. Otherwiſe herein the caſe of Eittletox tor that the 


Yidventure is given toghe Infant more in reſpev of his per- 


\ Eefantage. But 


on; than of his right, whereof his companion ſhall take no 

H the Grandfather had diffeiſed the Joynte- 

nts, and the land had diſcended to the Father, and from 
imto A. and then A. had dyed, the entry of the other . 

tonld be taken away by the firſt deſcent; and therefore he 
hould not enter with the heire of A. 
But here in the caſe of Lirzleton , if after the diſcent the 0+ 
ther Joyntenant had dyed, and the infant ſurvived, ſome ſay 
tarhe ſhould have entered into the whole, becavſe he is 
win Judgement of Law, ſolely in by firſt 


ſeoffinent, and 


te claimeth not under the diſcent. Vide 35+ 4f: p. ultims 


——— 


—C 


A 


fancy 


** Cap. XIIL. 


Of Warranty. 


Sefl. 697. 


Commun obſervantia non eft recedendum : & minine Mu* 
tanda ſunt que Crtanm bebuerunt interpretationem. A war- 
is a covenant real! annexed to Lands or Tenements 


Bb 4 


whereby 
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whereby a man and his heires are bound to warrant the Sh 
ſame, and either upon voucher, or by judgenient in a writ of Wc 
Warrant. ({(&te, to yeeld other Lands and Tenements to the 
value of thoſe rhar ſhall be eviRed by a former title, ot elſes 
may be uſed by way of Rebutrer 1: c. to repeli or barre Braff, 
l.2. fo.27. and 1.5-fo.z380. &'c. Glanl 3. cas 1.2.3. 38.E.3.21,,ul 
45 E.3.18. Fol. 3655. 4. |  . Ui 

Garront*r ea un (enſe frenifie a defender ſon tenant en ſa ſeifn, 

e& en auter ſence ſignifie que ſt il ne defendant que le garrant ly Þþ 
ſoit tenue 4 eſchanges, & de faire ſon gree a la vaillaunce, Brit, 
Fo. 197.6. 'Þ 
E By the Statute cf Gloceſior, foure things are eng-/* 
ed, i 

I. Thatif a Tenant by the Curteſie alien with warranty 
and dyeth, that this ſhall be no barre to the heire in a Writ Wit 
of Mordanc. without Aﬀets in fee {imple ; and if Lands or Te-', Þ 
nements deſcend to the heire from the Father, he ſhallbe Þ 
barred, haviog regard to the value thereof. 

2. That if the heire for want cf Aﬀets, &c- doth recover 
the Lands of his mother by force of this AR, and afterwards 
Aſſets diſcend, &c. , 

3. That the ifſueof the Sonne ſhall recover by a Writ of 
Colinage, Aiec!, and Befaiel ; and laſtly, that the heire ofthe 
wife, after the death of the Father and Mother, ſhall notbe 
barred of his ation to demand che heritage of his Mother by 
Writ'of Entry, which his Father aliened in the time ofhis 
Mother , whereof no Fine was levied in the Kings Court, 
Fo. 365. be | 

Concerning the 1. There be two points in Law tobe ob- 
ſerved- 

1. Albeir the Srature in this Article name a Writ of Mor- 
aanc. and after writs of Cofjnage; &c. yet a wrir of Right, a 
Formedon, a w:it of Entry ad Cor. legers, and all other like 
ations are within the purview of this S:arute. | 

* 2. Where it is ſaid in the faid A@ (if the Tenant by the 
Curteſie alien) yer his reicaſe with warranty to a diffeiſor,&c. 
is within the purview of the Statute, for that itis in _ 

miy* | 
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Sichiefe. 11 E. 2.g41.8 3.4 E.3.907.63. PLComnto.* 29 E. 
of $60,14- E.4-g9% 5. and 4 M.Dy. 148.4. 
FifFenaor by the Curteſte be of a Seigniory, and the Te- 
fe Fncy clchear unio him, and after he alien wath warranty, 
W6ſhall not bind che itiue, unlefie Aﬀers deſcend, for it is in 
Sul! miſchiefe 22. Afſ.g & 37. rewp: 1. e. gar. 86. 
Fote a diverſity betweene a warranty on the part of the 
-Wither and an eſtoppell; for an eſtoppel, &c. ſhall not bind 
Fe heire, when he claimeth from the Father. As if Lands 
S&given to th+ : usband and wife, and to rhe heires of the 
hand, che hysband make g pift in Taile and dyeth, the 
je recover in a Cut in v714 againſt the donee,ſuppoling that 
F&chad tee fimple, and make a feoftment and dieth , the do- 
- Hedyech withour ifſne, rhe iflue of the husband and wife 
rig Wie a Formedon in the Reverter againſt the Feoffee, and 
'e-, Ivichſtanding he was heir to the Eftopell , and the Mo- 
be Jiryas Eftopped, yet for that he claimed the Land as heire 
'  Hhhis Father, he was nor Eſtopped. 12 E 3.9, ' 
| fafeme heire of a difleiſor infeoffee me with warranty, 
Imarrieth with the difleiſee, if afrer the difſeiſee bring a 
Free againſt me , I ſhall rebat bim inreſpeR of the war- 
nty of his wife, and yet be demandeth the Land in ano- 
terright 3 and ſo if the husband and wife demand the right 
the wife, a warranty of the Collaterall Anceſtor of the 
Jizband ſhall barre» 21. R. 2. judgement. 263+ | 
By the Statute of 11 H.7.c.20. where the woman hath any 
fate for life of the inherirance, or purchaſe ofher husband, 
rgiven to her by any of che Anceſtors of the husband,or by 
|myother perſon ſeiſed ro the uſe of her husband , »r of any 
this Anceſtors, there her alienarion, releaſe, or confirma- 
bn with warranty, ſhall not bind the heire. 7.1. f- 176.1.3+ 
p $I. 59, GO, GI, 62: Dy. 145. 362. D. & St. $5, Pl. 
(MM. 56. 
Iwill only adde two caſes., the one was A man ſeifed of 
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lands in fee, levyed a fine to the nſe of himſelfe for life, and 
ther to the uſe of his wife , and of the heires males of her 


| | ody by him begotten for her joynture , and had ifſue _ 
| an 


IE OTF 
gs, of 
27 'Y 
5 
p 


4 RP S490 < 
ae” 1 5" 


442: _ Of Warraniy ; M- 
and after he-and his wife levied a fine, and-ſuffered aConThi 
mon recovery, the husband and+ wife dyed, and theithile 
male enter by force ofithe ſaid Statute of 18. H.' 7. and ity 
holden by the Juſtices of Aff. that the entry, 8c. was lawfullni 
and yer this caſe- is out of the lerter of: the Statute , forſiWbt 
neither levied:the Fine, &c. Being ſole, or with any othaldil 
after taken husband, but is by her ſelfe with her husband thit 
made the joyntare. Sed qu beretin litters heret in Gortitelfis( 
& this caſe being.in the ſame miichiefgis therefore withinthellf 
remedy of the Starure , by the'intendment of the makers 
the ſame, to avoid the diſherifag of heires, who were provid 
ded for by the ſaid joynture,, and eſpecially by rhe hotbaili 
himſelfe, tharmade-the joynture. M. 13. Ja inter Haley 
and Weſt in ejedt. fir. in ComB. Line. Sn 
The other was, A man is feifed of Lands in the right fb! 
wife, and they two levy a Fine, andthe Conuſee grant, and « 
render the Land to the husband:and wite in eſpeciall rail 
the remainder to the right heires of the wife, they have iſt 
ſue,the husband dyeth , the wife taketh another  huzband;Rite 
and rhey two levy a-Fine in Fee, and the iffae enter, this 
dire&ly within the Letcer ofthe Starure, and yer it isont iſe 
the meaning, becauſe the State of the Land moved from! 
the wife, fo as it was the purchaſe of the Husband- in Letter; 
and' not in meaning. P.17. El. 33 Com, Bs Lattons Caſe. mh 
But where rhe woman is Tenant for life , by the gift on 
conveyance of any other , her alienation with warranty ſhall 
bind the heire at this day. So ifa man be Tenant for lifehi! 
(otherwiſe than as Tenant per Curteſie ) and alien in fee witli 
warranty and dyerh, this ſhall at this day bind the heir tht Flor 
hatch the reverſion or remainder by the Common Law, not { For 
holpen by any Scatute. Bur all this is co be underſtood, rig 
unkefſe the heire that hath the reverfion or remainder, doth Far, 
avoid the eſtate ſo aliened in the life of the Anceſtor, fot Wy 
then the eſtate being avoided , the warranty being annexed Fi i 
unto the eſtate is avoided alſo. Se. 725. L1 
Asto the fecond elauſe of the Statute of Gloceftor, there } 4 


the 


are two points of Law to be obſerved, 
1- That 


Of W, arranty.' 41 3 
mgThat by the expreſs purview'of the Statute, if Aﬀets 
thi deſcend from rhe Father, rhen'the Tenant ſhall have 

ery or reſtitution of the lands'of the Mother. Bur in 
ledon, if at the tive of the Watranty pleaded; no 
bedeſcended whereby the Demandant'recovereth; if 
aſſets deſcend, there the Tenant ſhall have a' Sc. fat. 

ms Afſers, and not for the Land intailed 3 becauſe chat if 
eee caſe rhe Tenant fhonld'be reſtored to the laid intarl- 
thelfhen [if the iffue in Tail aliened' the Aﬀers, his iflae 
$a recover in a Formedon, Pi, Com. 110.4. 1.8. f. 53+ Sins 


dB Note, Thar after Aﬀers deſcended, the recovery ſhall . 


[Writ of Judgement (viz, by Sc. fac.) which ſhall if- 
Fit of the Roll of the Juſtices, &c.' (to reſummon' him 
fhh oopht ro' warrant, &c.) Alſo if the Tenant will have 
ie of the Statnte, he muft plead the Warranty, andac- 
ilepkdge the Ticle of the Demandant, and pray that the 
ouMitige of the Svature may be ſaved unto him ; «and then 
d; Bier Aﬀſets deſcend, the Tenant upon this Record fhall 
is rd [c- fac. and if Aﬀers deſcend bur for part, he ſhall have 
rae ace for ſo mach, 1.8,'f0:134. Mary Shipleys Cafe. 
vaglrif che Tenant plead the Wartanty, and Aﬀers deſcen- 
tc. and the Demandant taketh iflve that Aſſers nor, 
SNwieh iffne is foumd for the Demandant, whereupon he 
 orfivereth, the Tenant, albeir Afﬀers do after deſcends ſhall 
Ie have a /c7/e fac. upon the ſaid Judgement, for that by 


Wille plea he hath loſt rhe benefic of the ſaid Stature. 


IeWP466.4, | 
wt Fhoching the third, fafficient hath been ſpoken before. 
100 F For the laſt, Note, That if the hnsband be ſeifed of lands 
x, Þriht of his wife, and maketh a Feoffment in fee with 
th Fi nty, the wife dyeth, and the husband dyeth, this War- 
og Sly ſhall not binde the heir of the wife without Aﬀets, al- 
ed be husband be not Tenant by the Curtefie, 8 E. 2 gar- 
18 E.3.51. 

ren A Warne may not onely be annexed to Freeholds or 
lWeritance corporeal, which paſs by Livery, as houſes and 


at lands, 


% 
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ung be bound , {. 5: fo.79- Fitxh. c.- and yet if one brother 
S, Weagiltin Tail co another , and the Uncle diffeiſe the 
_Collee, and infeoff another with Warranty, the Uncle dy- 
and the Warranty deſcend upon the Donee, and then 
WDonee dyeth withour ifſue, albeit the difſeifin was done 
Uhe Done, and not to rhe Donor, yer the Warranty 'ſhall 
Shiade him, 31 E.z. garr. 28. The Father, the Son, and 

reid perfon are joynrenants in fee, the Father maketh a 
11 Wfnent in fee of the whole with Warranty, and dyeth, 
Son dyeth, the third perſon ſhall not * avoid the feoft- 

Wc * oncly for his own part, bur alſo for the part of the 

"S. and he ſhall take advantage that the Warranty com- 

d by diſſeiſin,though the difſeilin was done to another, 


767 2. 
0.108, That the Warranty and diffeiſin are fmul, and ſemel 
It if a man commir a difſeitin of intent to make the fe- 
tent in fee wich Warranty, albeit he myke the feoffment 
&n years atter the ditleifin, yet the Law ſhall adjudge 
the whole matter, and by the intent couple the diſ- 
"and the Warranty together, 19 H.8. 12. /5.f0.99 b. 
Sale That the Warranty &c (if ir ſhould binde) ſhould 
VBeas a collateral Warranty, and therefore-commencing 
MSticiſin ſhall not binde at all, A leflee for years may 
tea feottments and a fee fimple ſhall paſs, ſo as albeit as 
Vie lefior it worketh by diffeifin, yet between the parties 
a Warranty annexed to fuch eſtate ſtandeth good vpon 
3 1h che fe. ffee may vouch the feoffoy or his heirs, as by 
9Ote of a liucal Warranty. Note, there is a feoffment de 

Landa * fcoffment de fatto. 
If the Lord be Gardein of the Land, or if the Tenant 
kea leaſe to the Lord for years, or if the Lord be Tenant 
Fatute Me1chant or Staple, or by Elegit of the Tenan- 
Jad make a feoffment in fee, he. herety doth extinguiſh 
"Pignory, although having regard ro the leſlor it isa diſ- 
, . Bin, Pade Sef.6 11. Brit.ca. Diſſerſin. 50 E.+.12.b. 8 H.q.5. 
— DL2A[.4c0.3 E.4.17 12 E.4 12 10 E.4.18. FN.B or. 

1.18. Fermars Caſe, * Temps Els Counterplea de Fouch, 126: 

KE-3-4014.1 24. The 
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The 4. quality is a difſeifin, bur that is put for an Eyllis: 
ple. For'if the Tenant dyeth, and an Anceſtor of theth, 
enter before the entry of the- Lord, and make a.feoffnf; 
in fee with Warranty» and dyeth , this Warranty ſhall, 
. binde the Lord, becauſe it commenceth by, wrang, beinſhi 

\ nature of ap Abatement, & ſic de fanilibus, 


Se. 700. Fol.367.b. 


If the purchaſe were to the Father and. the Son, and Th, 
heirs of rhe-Son, and the Father maketh a feoffment inills; 


with Warranty, if the Son. enter in the life of the Fat 
and the feoffee re-enter,the Father dyeth, the Son ſhall i 


an Affize of the whole, 13 4[-8.13 E 3 g47.24-25-37.22tc 


$1.8 H.7:6. Win 
Bur if the Son had not. entred in the life of .theFathi®i3s, 
then for the-Fathers moity, ic had been a. barre tothe $1 
for that therein he had an eſtate for life, and therefore lj. 
Warranty as to that moity had been.collateral ta the Sor 
by diffeifin for the Sons moity, and fo a Warranty defeatec 
part, and ſtand gaodin part. «T7 
If a man of full age, and an Infant make a feoffment; 


fee with Waarantys it is good for the whole againſt thenifge. 


of fullage , and void againſt the Infant. -For albeit'p 
feoffment of an Infant paſſing by Livery of ſeiſin be vollhye 
able, yet his Warranty which taketh. efte& onely by.Deedh, 
meerly void, Temps.K.1oucher 207439 E.3426, Fohn Low 
Caſe, 14H.6, ; 


Sed. 701; F0.368.4.b. 


Duo non poſſunt in ſolids una rem poſſidere, 1986.2} 
der Newton. 


If a man hath Mlue two daughters, Baſtard eign, andMY, -. 


lier puiſne, and dye ſciſed, and they both enter generaug. 
the ſole poſſeſſion ſhall not be adjudged onely in_the Mung 
becauſe they both claim by one and the ſame Title, 17E 


$9.11 Af.p.23. 4 
/t bb 


I Reretor, is a common mover, 'and exciter, or-maintainer 
XWſoits, quarrels, or parts, either in Courts, or elſewhere in 
She Countrey, 4.8.f-3 6.b. Caſe de Barrettry, $0.368.b. 
my fxcortion in his proper ſenſe isa great miſpriſion,by wreſt- 
ll Yip, or unlawfully raking by any Officer, by colour of his 
iffice, any money or thing valuable, of, or fromany mangq4 
x et debitum,vel quod eſt ultra debit* uel ante tempms quod eft de- 
Ji, PLCom. 64. l, 10.10 :. Beaufages Caſe, w, 1.c.26, Ncs 
1.C.10.42 E43.5-27 Afſ.14.PLCom.68. 
Robbery is apparant, and hath the face of a Crime : - bur 
0 Fnortion puts on the viſfure of Vertue, for expedition of 
Wiſtice, &c. and it is ever accompanied with that . grievous 
allof Perjury, Pl.Coms Dive and Mannings.Caſe. Bur large- 
I Extortion is taken for any Opprefſion by extort-power, or 
yr colour or pretence of Right ; and ſo Litzleton raketh it in 
WM place, 7 E.4.21. 
un Manutexentia, ſignifies ataking in hand, bearing up,. or 
"2 Smoiding of quarrels and fides, to the diſturbance or: hin- 
© Yrance of Common Right, 1 E.3-c-14-20 E.3-Ci435. 
IS By the Statute of 1 R.2 c.9, it is enaſted, That feoffmenrs 
de for maintenance, ſhall not be holden for. none, and of 
w1aluc, fo as Litiletox putteth his caſe atthe Common Law; 
IEfrhe ſeemeth. to allow the feoftment, where he faith cie! 
MS Fnent fuit le cauſe, &c- 
SE But fome bave ſaid , That the feoffment is not void be- 
Vimeen che feoffor and the feoffee , but to him that right 


Now ſince Liztleton wrote, there is a notable Statute 32 H. 
l.c.o, made in ſuppreſſion of the Cauſes of unlawful main- 
nance, the effe& of which Statute is : 

I, That no perſon ſhall bargain, buy, ſell, or obtain any 
ſetenced Rights or Titles. 

2- Or take, promiſe, grant or Covenant . to have any Right 
"Mt Ticle of any perſan, in or to any lands, &c. but if ſuch 
Fierfon which ſo ſhall bargain, &c. their Anceſtors , or they 
I whom he or they claim the ſame, have been in poſſ.ſſion 
ofthe ſame, or of the revefion or remainder pag? or 

taken 


of, 
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taken the *rents or profits thereof by the ſpace of one whole 
year, &c- upon pain co forfeit the whole value of the land” 
&c. and the buyer or taker &c, knowing the ſame, to fort? 
feit alſo the value-. * Thoſe words are bur explanatory,anfif® 
put for example &c. 1 

3 Provided that it ſhall be lawful for any perſon beingit 
lawful poſſeſſion &c. to obtain or get the pretenced Righ 
or Title &c. | TT 

Nota, That Title or Right may be pretenced two mana” 
of wayes :* J. 

1. When it is meerly in pretence or ſuppoſition, and nalt* 
thing in verity. " 

2, When it is a good Right or Title in verity, and made” 
pretenced by the a& of the party, and both theſe are within 
the ſaid Statute: For Example; 8 

If A. be lawful owner of land, and is in poſſeſſion, 1 
rhat hath no right thereunto grant to A. or contrafterh forF* 
the land with another, the grancor and the grantee (alberF* 
the grant he meerly void) are within the danger of theStzF 
rue, for B. hath no right at all bur onely.1n pretence. 

If A. be diffeiſed in this caſe, 4, hath a good lawful rights. 
yetif A. being our of poſſeſſion, grant ro, or contrageth}” 
for the land with another, he hath made now his good rigne*”* 
of Entry pretenced within the Statute, and borh che gran-F* 
cor and grantee within the danger thereof. A fort1074of uo 
_ .of Action, quod neta. Pl. Com. 80, &'c. Partrragey © 

aſe. | 
Ic js farther to be known, That a Right or Title may be 
conſidered three manner of wayes: 

I. Asitis naked and withour poſſeſſion. 

2. When the abſolute Right comech by releaſe or other« Pf 
wiſe toa wrongful poſſefſion, and no third perſon hath &F** 
ther j#s prop/ietatis, or ju poſſe ſſionts, 4 

3. When he hath a good right and a wrongful poſſeſſion, F* 
As to the firſt ſomewhar hath been ſaid. As to the ſecond, F" 
raking the former Example, If A. be diffeiſed, and the dif 
ſeiſee releaſe unto him, he may preſently ſell, grant or my 
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he Sr for the land , and need not tarry a year; for it is a ruſe 
ano" this Scacute , that whoſoever-hath the abſolute owner- 
(Pp of any Land, tenements, or hxreditaments ( as in this 
', ſe the difſeifor hath) there ſuch owner may at his pleaſure 
"Sgzaine, grant, or contra for the land; for no perſon can 
\Fcreby be prejudiced,or grieved.s E .6.8r. Maintenance 38» 
F And ſo if a man Morgage his Land, and after redeeme che 
"Wne, or if a man recover land upon a former title, or be re- 
angiced toan ancient right, he may at any time bargaine, &c: 
"J As to the third,if in the caſe aforeſaid, the difleiſor dyeth 
nocd, and A. the diffeiſee enter, and diffeiſe the heir of the 
- Fſeifor, albeic he hath an ancient right, yet ſecing the poſ- 
1fon is unlawfull, if he bargaine or contratt for the land 
Wore he hach been in poſſeſſion, by the ſpace of a year, he 
SÞithin the danger of the Statute 3 becauſe the heir of the 
p feiſor hath right to the poſſeſſion ; and he is thereby 
6-ieved, & fic de ſemiltbus. 
5M Leaſe for years is within the Starute, for the Statute ſaith 
-Wt(the right) but any right ) and the offendor ſhall forfeit 
Fewhole value of the Land, 23, Eliz- By. 374+ Pl. Gor. 
& [Lb | | = 
+} But yer,ifa man make a Leaſe for years to another, to the 
- #Ment to try the Title in an EjedF. fr. that is out of the ſta- 
2 Wie,becauſe it is in a kind of courſe of Law,bur if it be made 
f 4 Waoreat man, Or any other tro ſway or countenance the 
Ye that is within this ſtatute. Mo30, and 31.E0. 281 1. i 
" ÞFfmch and Cockarn m Com. Bane. Foe 369.6. 
$4 Cuſtomary right, or a pretence thereof to lands holden 
FCopie is within this ftatuce. 4.4 fo. 26, Copibold caſe. 
there be Tenant for life,the remainder in fee by Jawfull 
ers $Þljuſt title, he in the remainder may obraine and get the 
- eþ Poenced righr, or title of any ſtranger. not only for that = 
le particular eftate, and the remainder are all one, bur for 
jon, Þ*tit is a mean to extinguiſh the ſeeds of troubles.and ſuits, 
nd, P{cannor be tothe prejudice of any. 34 H 8. Dy.52. 
Jif-4 And where the Stature faich (being in lawfull poſſeſſion, 
on- Yaking the yearly rent, $c, thoſe words are but explana- 
cat Cc tory 
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rory, and put for exeample : for howſoever he be lavfulh|; 
ſeiſed in poſſeſſion, revertion, or remainder, it ſufficer M. 
though he never took profic. But the matter obſervahlel? L 
. upon this proviſo, is, thar if a diſſeifor make a Leaſe for livg, "k 
or yea: es, the remainder for life, in tajle, or infee. be int6fl;. 7 
mainder cannot take a promiſe, or « avenant, that when the?” 
difſeiſee hath entered upon the Land, or recovered the ſame,Þ\; 
that then he fhould convey the Land to any of themſ,” 
n.remainder thervby to avoid the particular eſtate, or the be 
nrereſt or eſtate of any other y for the words of the provi}; f 
be (buy,obtaine,get or have by any reaſonable way or mean)ſv.© 
and that is not by promiſe or Covenant, to convey the * 
after entry, or recovery , for thatis neither lawfull being; 
gainſt the exprefſe pavries of the body cf thea&, andnc'** 
reaſonable, becauſe it is to the prejudice of a chird perfor Y;. - 
Bur the reaſonable way or meane intended by the ſtaruteſſ;” 
is by releaſe or comfirmation, or ſuch conveyances as amount \ hi 
to as much. | * 


Scat. 703. F0.370.4 6.61 


A Warranty lineall is a Covenant reall annexed to the” 
Land by him which either was owner , or might have iake-Y,; F 
rited rhe Land, ard from whom his heire lincall or cc (e- [4p 
rall wighr by poſſibility have claimed che Land as heiretromy” 
him that made the warranty. | 2 1 

In a Far. utr. brought bya perſon of a Church, the Coby” 
laterall Warranty of his Anceſtor is no barre, for that hedeg 
reands the Land in the right of his Chaechyin his politick a" '> 
pacity 3 and the warranty deſcendeth on him in his natural 
Capacuy. 27 H 6. garr.q8. ti 

Buc ſome have holden thar if a perſon bring an Af. thats GE 
Collaterall warranty of his Anceſtor ſhall bind him, for thay. 
the All is broaght of his pofſeſtion and ſeifi, and he ſhall 64, .. 
cover the mcane profits to his owne ufe 34 E. 3. gov. 7b fit. 

Bar ſecing he, is ſciſed of the freehold , whereof the AJ. 1. 
is brought in jive Ecclefie, which is in anorher right chen the}; 
warranty , ic ſeemeth that it ſhould not be an Lon a" 


| | | Of W, arr anty. : 4 21, 
uly Af. The like Law is of a Biſhop, Archdeacon, Dean, Maſter of 
1 Boſpitalz and the like, of their ſole poſſeſſions, and of 

J Iihe Prebend, Vicar, &c- 
"FT King H.3. gave a Manor to Edmond FEarlof Cormwat, and 
" bthe heirs of his body, ſaving the poſſibility of Reverter, 
"Id dyed. The Earl before the Statute of /.2. c.1. de donia 
"id by Deed gave the ſaid Manor to another in fee with 
* Ifarranty, in exchange for another Manor 3 and afcer the 
Yd Srature Anno 28 E-1. dyeth without iffue, leaving Afﬀers 
"fee fimple which is Warranty, and AﬀJets deſcended upon 
"Fling E.1. as Coufin German &c. And ir was adjudged, that 
"Ihe King as heir to the faid Earl Edmond, was by the ſaid 
1 Iſarrancy and Aﬀets barced of the poſfibility of Reverter, 
"Itch he had expe&ant upon the ſaid gift, albeir the War- 
"Fmty and Afﬀers deſcended upon the natural body of King 
*YE-1+ as heir to a SubjeR, and E+1. claimed the ſaid Manor as 
"WW his Reverter 22 jwe Corone, in the capacity of his Body 
folirick, in which right he was ſeiſed before the gift, 45 Aſſe 
6,6E.3.56. Pl.Com. 234» 8 $53,554+ Vide 27 H.6. garr.40. 

hilt E-3. garr.7 7, 

Þ.q Inthis caſe how by the death of the ſaid Earl Edmond with- 
*Iriflue, the Kings Title by Reverter,and the Warranty and 
—aers came together, and that thg Warranty was collateral; 
| &t the King ſhall not be. barred without Allets, *as a Subje&t 
+Jll be, and mary other things are to be obſerved in this 
ble, which the learned Reader will obſerve. Yide SeQ. 


oo Mit1,7 12. | 
call t Seft. 504,705. Fo. 371-4. 


af} Littleton doth agree with the Authority of our Books, 
$66E.346.5 E 3.14.19 H.8.12. fo as the diverſities do ftand 
"Flo : 8. Where the diffeiſin and feoftment are «vo tempore, 
"Ind where at ſeveral timcs. 2, Where the diffeiſin is with 
-Jltent ro alien with Warranty , and where the diffeiſin is 
+.4Mde withour ſach intent, and the alienatien with Warranty 
lterwards made. 


G1 Gc 2 Sethe 
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Sef. 906. ibid. 


Upon every Conveyance of lands &c. as vpon Fines, Feoff- 
ments, Gifts, &c, Releaſes and Confirmations made to the 
Tenant of the land, a Warranty may be made, albeithe 
that makes the Releaſe or Confirmation hath no right to the 
land 8c. But ſome do hold, that by Releaſes or Confirmati- 
ons, where there is no eſtate created, or tranſmuration of 
poſſeſſion, a Warranty cannot be made to the Aſſignee,14 KR, 
3. Voucher 108. 16,E.3ibid. 895.18 E.3.6, 12 H.7.1. Vides, 
73357 38,745+ 

Se. 709. Fodl.371.b. 


The opinion of Littleroz in this caſe is holden for Lay, 
againſt the opinions in 35 E.3. gasr.73. 11 H-433. | 


Seft. 708. Fol.372 a. 


Hereby it appeareth, That a warranty that is collateral in 
reſpet of ſome perſons, may afterwards become lineal in 
reſpe& of others, 8 R.2. garr,101., Whereupon ir followeth, 
That a collateral Warranty doth not give a right, but bind- 
eth onely a right ſo long as the ſame continneth : bur if the 
collateral Warranty be determined,: removed or' defeated, 


the right is gevived, 43 Aſſ.44. 24 H. 8, tit. Tail. Br. 5.8.5.6 


tits Aſ.350- 34 E.3. Droit 29.19 H.6.59.21 H.7.40. 5 H.7.29. 
3 H-7.9.b. And yetin an Afſize the Plaintiffhath made his 


Title by a collateral warranty, 16 4f] p.16,27 Aſf.74. 29 df. Þ, 


$0.43 Aﬀſ.8.14 Heg13. 19 Nl.6.66. 
Barre, ſignifieth legally a deſtruRion for ever, or taking 
away for a time of the ion of him that right hath. 
Note, That in ſome caſes an eſtate Tail may be barred by 
fome Aas of Parliament made fince Littleton wrote z and 
in ſome caſes an eſtate Tail cannot be barred, which might 
when Littleton wrote have been barred: For Example if 
Tenant in Tail levy a Fine with Proclamation according to 
the Statute, this is a barre to the eſtate Tail, buc not to him 
in reyerhon or remainder, if he maketh hisclaim, or por 
is 
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| his ation within five years after the eſtate Tail ſpent, 4 H.7. 
0,24. & 32 H.8.c-36. | 


of: if a gift be made to the eldeſt Son, and to the heirs of his 
" body, the remainder to the Father, and to the heirs of his 


tody, the Father dyeth, the eldeſt Son levieth a Fine with 
Proclamation, and dyerh wichour iffne, this barreth the ſe- 
cond Son;for the remainder deſcended to the cldeſt, Paliſon 
2 El. & 7 El. lib.3.f484- 

I If Tenant in Tail be diffeiſed , or have a right of aQion, 
1nd the Tenant of the land levy a Fine with proclamation, 
ud five years paſs, the right of the eftate Tail is barred, 
-If Teoant in Tail in pofſeſſion, or that hath a right of en- 
xy, be attainted of High Treaſon, the eſtate Tail is barred, 
nd the land is forfeired co the King 3 and none of theſe 
yere barres when Littleton wrote. A lineal Warranty and 
Mets was a barre to the eſtate Taile when L:tcleton wrote, 
68.8.c.13.33 H.8.c.20.5 E.6.c.11.St.pl.Cor.18. 

A Common Recovery with a Voucher over, and a Jndge- 
nent to recover in value, was a barre of the eſtate Tail when 
littleton wrote, 12 K.4:19. Taltarums Cale. 

And of Common Recoveries, there be two ſorts, vx. one 
mth a ſingle Voucher, and another with a double Voncher, 
ad that is more common and more iafe 3 there may be 
Juore Vouchers over,U:d- SeA.699. & vide 1-3.f. 5.Cuppledichs 
ale, & f0.94,99,106. vide poft. * * 

"If che King had made a gift in Tail, and the donee had 
lfered a Common Recovery, this ſhould have barred the e- 
lite Tail in Litzletons time, bur not the reverſion or remain- 
&rin the King. And fo if ſacha donee had levied a Fine 
mth proclamation after the Statute of 4 f.7. this had bar- 
&dthe eſtate Tail, although the reverſion was .in the King, 
#H.8. Tail Br.4 1. Pl.Com.fo.5 55.29 H-8. Dyer $2. * * Com. 
Woveries, fc. Videl.1,f,6 2. Capets caſe, l.2.f,16. $2,747 7. 
6f41.32.l.10.f.37. Mary Portingtons caſe. 

But ſince Litcletox wrote, a Common Recovery had againſt 
lenant in Tail of the Kings gifc &c is no barre &c. by the 


Utute of 24 H.8.C.20, 
| | Ccz And 
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And where the words of the Statute be (Whereof thy 
reverſion or remainder at the time of ſuch recovery had, ſhall 
be in the King) theſe ten thiags are to be obſerved uponthe 
conſtruction of that AQ. | 

I. That the eſtate Tail muſt be created by & King,and nat 
by any Subjec. i 

2e The King muſt have the reverſion at the time of the 
Recovery. 


3. The reverfion or remainder cannot be barred,bat where | 


the eſtate Tail in potſcfſion is barred, (.8 f.97 ,7 8. Seigniewy 

S taffords caſe. | | 
4+ If a Snbje& make a gift in Tail, the remainder tothe 

King in fee, the eſtate Tail may he barred by a Common Re- 

covery, cauſe patet- 1.2.f.52. Cholmleys caſe. a 
$. Soit isif the King had the remainder by diſceut. 

6. The word (Keverſzon) in the body of the AR hathre- 
ference to thefe words (giTen or granted) and (Reminds) 
hath refercnce to theſe words (otherwiſe provided.) As ifthe 
King in conſideration of money, or of Aﬀurance of Land, 
or for other conſiderations, by way of proviſion, procure 4 
Subje& by Dced indented and infolled, to make a gift in 
Tail to one of his Seryants and Sabjefts, for recompence of 


ſervice or other conſideration, the remainder tothe Kingin I 


fee, and all this appear of Record ; -this is a good provifion 
within the Srtatute,and the Tenant in Tail cannot by a Com- 
mon Recovery barre the eſtate Tail. So it is if the remajn- 
der be limited to the King in Tail 3 but if he be limited for 
_ or for life, it is otherwiſe , Lib. 2. fal. 16. Wiſeman 
Caſe- Bo 

7. Where a Common Recovery cannot barre the eftaty 
Tail by force of the ſajd Starute, there a Fine levied in Fee, 
in Tail, for lives, for years, with proclamation according t0 
the Statute, ſhall nor batre the eſtate Tail, or the ifſue 18 
Tail, where the reverſion or remainder is in the King,by ret 
fon of theſe words in the ſaid AR (The faid Recovery, 0 
any other thing or things hereafter to be had, done or fuf: 
fered, by, or againſt any ſuch Tenant in Tail,to the contrary 


not- | 
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notwithſtanding) which words include a Fine levied by ſach 
a donee and reftraineth the ſame, P.31 EliF»Kot. 1645. Notw 
hy caſe. B.C. 

8. But where a Common Recovery ſhall barre the eſtate 
Tail, notwithſtanding that Statute, there a Fine with procla- 
mation (hall barre the lame aſſo» . 

9. Where the faid latter words of the Sratnte be (Had, 
done, or ſuffered, by, or againſt any ſuch Teoanc in Tail) che 
ſenſe and conftru@ion is, where Tenant in Tail is party or 
pry to the Ad,be it by doing or ſuffering that which ſhould 

the barre, and not by meer permiſfion,he being a ſtran 
fer to the AR. | 

10. Albeit the Preamble of the Statute extends onely to 

in Tail made by che K-ngs of England before the AQ, 
uR. hath given and granted,&c ) and the body of the AR 
refecrerh ro the Preamble (v3. thar no ſuch faiued Recove- 
tyhereafrer co be had againſt ſuch T-nant in Tail) foas this 
word (ſuch) may ſeem to couple the body and the Preamble 
together 3 yet in this caſe (ſuch) ſhall be taken for ſuch in 
miſchief, or in like caſe; and by dIvers parts of the 

AR ir appeareth, That the makers of the AR intended to 
extend it to future gifrs, and fo is the Law taken ar this 


_tay. 


A Recovery in a Writ of Right againſt Tenant in Tail 
without a Voncher, is no barre of any gift in Tail. 

If Tenant in Tail, the remainder over in fee cefſe, and the 
Lord recover in a Cefſavit,this ſhall nor barre the eſtare Tail, 
for the iffue ſhall recover in a Formedon : neither were ei- 
ther of theſe barres when Lztzleton wrote, 13 E.3. 7udgement 
2152.3 H.6.5g. 10.6.5. 14E 4.5.6. 15 E.4,8. F-N.B-134 0. 
Pcom.237.28 E.3.95.F.N.B.28 I. 


Sei. 509. Fol.373.b. 
Nemo preſumitur alienan poſteritaters ſue pretuliſſe. = 
If a man that is innocent be accuſed of Felony, and it be 
found that he fled for the Felony, he ſhall foifeit all his 


goods and chatrels, debts and duries, 3 E.3. Corone Std »/- 
Cc 4 But 
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But yet the general Rule is,Quod ſtabitur preſumptioni danec 


probetur in contrarium, Bradt,l.1.c.9. 


It hath been attempted in Parliament , that a Statute 
might be made, That no man ſhould be barred by a War." 
ranty collateral, but where Aﬀets deſcended from the ſame /: 


Anceſtor 3 but it never took efted, for that it ſhonld weaken Jie, 


Common Affurances, Rot. Parliament. 50 E.3. num 77. 
: Sea. 710, 711, 712, 


If husband and wife Tenants in eſpecial Tail have ifſue, a 


daughter, and the wife dye, the husband by a ſecond wife $ F 
hath iflue another daughter, and difcontinueth in fee and 'W 
dyeth, a collateral Anceſtor of the daughters releaſeth to Sj 


thediſcontinuee with Warranty, and dyeth, the Warran 
deſcendeth upon both daughters, yet the iflue in Tail ſh 


be barred of the whole, for in Judgement of Law the entire | 
Warranty deſcendeth upon both of them, $ E.2. ga7.98.- Wn 


1.8./0.41. Sims Caſe. 


Here note, That when one Coparcener doth generally. Wu 


enter into the whole, this doth not deveſt the eſtate whic 
deſcendeth by Law to the other, ynleſs ſhe that doth enter 


claimeth the whole, and taketh the profirs of the whole | it 


Otherwiſe it is after the parceners be atually ſeiſed', the tt 


taking of the whole profits, or any claim made by the: one, 


cannor put the other out of poſſeſſion without an aQtual put- Jutt 


ting out of diffeiſin. And in this cafe of Littleton, when one | 


Coparcener entreth into the whole, and maketh a Feoff- 


ment of the whole, this deveſteth the Ercechold in Law ont * 


of the other Coparcener. | 


Item, when the one Siſter enters into the whole, the poſ- 'Þlai 


ſeſſion being void, and maketh a feoffment in fee, this a& 


ſubſequent doth ſo explain the entry precedent into the & 


whole, that now by conſtruRion of Law ſhe was onely ſeiſed 
of the whole, and this feoffment canbe do diffeifin, becauſe 
the other ſiſter was never ſeiſed,” nor any abatement,becauſe 
they borh made but one heir to the Anceſtor, and one wy 
0 


ec 
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Jand Inheritance deſcended to them , ſo as in Judgment 


$ law the Warranty doth not commence by difſeifin, or by 


ment, and withour queſtion her entry was no intruſjon, 


1 Com543- fo. 3 94-4. | 
e Meant in Tail hath iflue two daughters, and diſcontinue, 


e, the yongeſt diffeiſeth the diſcontinnee to the uſe of 


Self and her ſiſter ; thediſcontinuee ouſteth her, againſt 
"Sw ſhe recovereth in an Aſſize,.the eldeſt agreeth to 
Kdiſſeiſin, as ſhe may, againſt her ſiſter, and become joynt- 


t with her. - And thus is the Book in the 21 4: p.19. 


y beintended, the caſe being no other in effet : Bur A. 


one to the uſe of himſelf and B» B.agreeth, by this 


p joyntenant with A. Fol.374-b, 


Wore, in theſe two laft SeRions four ſeveral Conclu-_ 


I. That a lineal Warranty doth binde the right of a fee 


; That a lineal Warranty doth not binde the right of an 
"Wie Tail, for that is reſtrained by the Statute of doris 


{. That a lineal Warranty and Aﬀets. is a barre of the 


* Hitin Tail, and is not reftrained by the ſaid AR. 


þ That a collateral Warranty made by a collateral An? 


Wir of the donee, doth binde the right of an eſtate Tail, 
Mcitthere be no Aﬀers; and the reaſon thereof is upon the 
- Bitte of. Don Cond. for that it is not made by the Tenant 
> lai, &c. as the lineal Warranty is, 3 E-3. 22. 4 E.3-28. 
* $11.38 Ec3. Cor. Kege, Ab. de (olcheſt. caſe, 45 Aﬀe 6. Pl. 
| $554.19 E.4.10. Vide S. 703747. 


To this may be added, That the Warranty ef the Donee 


- Bail. which js collateral tro the Donor, or to him in re- 


4 
| 


| 


nder, being heir to him, doth binde them without any 


ers... For though the alienation of the Donee after iflue 


thnot barre the Donor, which was the miſchief provided 


thy the A& , yet the Warranty being collatera], doth 


Ie both of them, for the A& reſtraineth mor that War- 


ny, but it remaineth at the Common Law, as Littletox 


after 


after faith. And in like manner the Warranty of the? 
nee, doth barte him in remainder. 
Note, Affets requilite to make a lineal Warrafity a band 
muſt have fix qualities. | Ahei 
1, It muſt be Aﬀets (7 e.) of equal value, or more a: mn 
time of the diſcent. | F} 
2. It muſt be of diſcent, and not by purchaſe or gift, Sh 
3- It muſt be Aﬀers in fee ſimple, and not in fce Tail, i 
for another mans life. pf 
4- It muſt deſcend to him as heir to the ſame Anceſin; 
that made the Warranty, Brie.185.4 8.3.g&7.63.16 K.2.4 
4-43 E.3.9.7 H.6.3-11 H,4.30. 4 
$. Ic muſt be of Lands, or Tenements, or Rents, or Sg 
vices valuable , or other profirs iſſuing our of Lande, 
nements , and. not perſonall Inheritances z as Annuitie 


6, It muſt be in ſtate or intereſt, and nor in uſe, or righlf 
of aRions, or right of entry, for they are no Affers unt 
they be brought into poflſeffion, 24 E.3.47. | 

Bur if a rent in fee {imple ifſuing our of the Land of that 
heir deſcend unto him, whereby ir is excin&, yer this is Aſk 
ſers, —_—_— pg hath in Judgement of Lawa Couffi 
tinuance, 31 E.3. 4ff $413 E.3. Recovery in value 1 5..3.f.318 
Butler and Bakers Caſe. As wy 

A Sergniory in franck Almoign is no Aﬀers, becauſe it i; 
not valuable , and therefore nor to be extended ; and fo it 
ſeemeth of a Seigniory of Homage and Fealry , 14 E.z.Me 
7. Regill.293. 

Bur an Adyowſon is Aﬀets, whereof Fleta 1.2. c. 65, faitf 
Item de ecclefils que ad donation: wm Domini pertinent quot ſi 
& que, & ubi, & quantum valeat quelibet Eccleſia per mi 


ſecundum verans ipfees eftimationemw, & pro Marca ſolid 0s: 
tendatur; ut 6 etclefla tov Marcas valeat per anmmum ad 1004; 
folidss extendatur advocatio per annum. Brit. 185. 5 H9- 3) 4% 
32 8.6.21. 33 E.j.geralo. 


SHlt. 
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| Sed. 714, Fol-375-4 
ang Nota, that albeit in this caſe the iflue in Tail muft claim 
Sheir of both their bodies, yet the Warranty of either of 
em is lineal to the iflue, 35 E.3.garr-73. 
If Lands be given to a man and a woman unmarried, and 
\Scheirs of their two bodies, and they intermarry, and are 
eiled 3 and the husband releaſeth with Warranty, the 
- Sie dyeth, the husband dyerh, albeit the 'Donees did take 
moities, yet che Warranty is lineal for the whole, be- 
Wulc,as our Anthor kere ſaith, the iflue muſt in a Formedoy 
Snuvey to him the right as heir to the Father and his Mother 
a their two bodies ingendred, and therefore it is collateral 
1G no part. 
| Seft. 715,716, 717. 
My Nurguam rink dicitur,quod nunquam ſatis dicitur. 
my And here it appearech, That it is not adjudged in Law a 
Þlateral Warranty, in reſpet of the blood, for the War- 
Ft may be collateral, albeit rhe blood be lineal, and the 
 Alfarranty may be lineal, albeit the blood be collatera). Bur 
Fi in Law deemed a collateral Warranty, in reſpe& thar 
31%) that maketh the Warranty , is collateral to the Title 
 Jfhim upon whom the Warranty doth fall, 8 R.2. gar.zor. 
4 id Se&-7 04. 
le Seft. 712. F0.376.4. 
Every Warranty doth deſcend upon him that is heire to 
lim that made the Warranty at the Common Law. Vide 
wy kett.3. 603,73547 36,737* 
Wy Herenpon many things worthy to be known, are to be un- 
#Fterſtood. 1. That if a man infeoff another of an acre of 
00. = with Warranty, and hath ifſue two Sons, and dyerh 
kiſed of another acre of land of the nature of Borough 
Engliſh, the feoffee is impleaded ; albeit the Warranty de- 
kendeth onely upon the eldeſt, yer may he vouch themboth 


y the one as heir tothe Warranty, and the other as heir a 
| the 
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the Land. 40 FE.3.14 So it is of heirs in Gavelkinde, @F.” 
22 Ee4.10, And in like fort the heic at the Common Layf” 
and the heir of the part of the Mother ſhall be youchedK, 
49 Aſſ-4.38 E.3.22. But the heirat the Common Law may 
be vouched alone in both theſe caſes, at the ele&ion of tha 
Tenant & fic de ſumilibus. | 
Alſo if a man dye ſeiſed of certain lands in fee, having 
fue a Son and a daughter by one venter, and a Son by an- 
other, the eldeſt Son enters and dyech, the Land deſcends, 
to the ſiſter ; in this caſe the Warranty deſcendeth on the 
Son, and he may be vouched as heir, and the ſiſter as heir of 
the Land. | , 
In which caſe, and in the other caſe of Borough Engliſh, 
the Son and heir by the Common Law having nothing by 
diſcent, the whole loſs of the recovery in valte, lieth upon. 
the heires of the land, albeit they be no heires to the warram 
ty. 32 E.3.vouch. 94.35 H.6.33. | 
Then pur thecaſe, that there is a warranty paramount, Ko 
who ſhall deraigne, that warranty , and to whom ſhall there 
compence in value goe? ſome have ſaid that as they arevou- K, 
ched together,ſo ſhall they avouch over,and that the recom- Kg, 
pence in vaiue ſhall enure according to the lofſe,and that the 
effe& muſt purſue the cauſe, as a recovery in value by a wat* &,, 
ranty of the part of the Mother ſhall goe to the heire of the $, 
part of the Mother, &c. PLCom.515. Ki. 
Some others hold, that it is againſt the maxime of the Law, 
that they that are notheirs to the warranty ſhould joynina K 
voncher,or to take benefit of the warranty which diſcends not {; 
ro them, bur that the heire at tlie common Law , rowhom þ, 
the warranty deſcended, ſhall deraign the warranty, and re- I, 
cover in value, and that this doth ſtand witch the rule of the 
common Law. 
Others hold checontrary , and that this ſhould be both a- 
- gainſt the rule of Law, and againſt reaſon alſo 3 for by the fy, 
rule of law, the vouchee ſhall never ſue to have eXecution in 
value, untill executionbe ſued againſt him. Bur in this caſe 


Execution can never be ſued againſt rhe heir at the common | 
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&y,therefore he cannot ſue to have execution over In value. 
condly it ſhopld be againſt reaſon, that the heire at the 
Law. :mon law ſfould have 10tum lycrum, and the ſpeciall heires 


] 


-» t _—_ 17 E.z. Recover in value 33. 18 Eg. 51.1.1.96. 
"Fe llejes caſe. | 

FtheF; find in our Books, this reaſon is yeelded, that the ſpeci- 
.. Yheires ſhould not be vonched only 3 for ( ſay they ) then 
""*Huld not they deraigne the warranty, which ſhould be miſ- 
""Fievous, that they ſhould looſe the benefit of the warranty, 
*Fthey ſhould be vouched onely. 32 E. 3. vouch. 94+ per 


Bar if the heir at the Common Law were vouched with 
m, (as by the Law he ought) all might be ſaved; and 


liſh, Herefore ſtudy well chis point, how it may be done. 

| by 'F Tenant in generall Taile be, anda common recovery is 
pon'B. yu him, and his wife , where his wife hath nothing, 
[Wn $i! they vouch, and have judgement to recover in vaJue,Te- 


(tin Taile dyeth, and the wife ſurviveth 3 for that the ifſue 
my Taile had the whole lofſe, the recompence ſhall enure 
It Shaly to him, and the wife albeit ſhe was party to the judg- 
'OW- Feat, ſhall have nothing in the recompence, for that ſhee 
rol th nothing. Pl.Com.Fo.514» 
»* I ifthe Baſtard eigne enter, and take the profite, he ſhall be 
he ached only, and not the Baſtard and the Mulier , becauſe 
te Baſtard is in apparance heire, and ſhall not difable him- 
fe, 27 E.3.59-20 E.3. vorch. 129. 5 H.7-2. 

Ws Zaman be ſeiſed of Lands in Gavelkird and hattriffue three 
07 Jinnes, and by Obligation bind himſelfe and his heires, and 
Nt Fieth, an aQion of debt ſhall be maintenable againſt all the 
on liree Sonnes, for the heire is nor chargeable unlefle he hath 

he lads by diſcent, 11 H.7,12.11 E-g Det. 9.Dy.5. El.238. 
$0if a man be ſeiſed of Land on the partof his Mother, , 
N ad bind himſelfe and his heirs by Obligation,and dyeth, an 
” Jon of debt ſhall lye againſt the heire on the part of the 
ther, without naming the heire at the Common Lawzand 
bnote a diverſity berween a perſonal! lyen of a bond, and a 
tall Iyen of a warranty. __ 
| ec. 


ſ, | 
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Sedt. 719. Fol-377 a. qd 

Here it a eth that whenſoever the Anceftor takett{$#" 
ny eſtate of freehold, a limitation after in the ſame conv” 
ance to any of his heires, are words of limitation, and not 
purchaſe, albeit in words jt be limitted by way of remainda#” 
and therefore here the remainder to the heires females veſt” 
ſterh in the Tenan in taile himſelfe. 24 E. 3. 36. 29 Ei” 

eAge 108438 E.3-26.40 E.3-5-37 H. 8. Br.noſme.t. & 40,0. 
tit done & Rem 61. "x" 

The ifines inheritable muſt make their claime, either onl 
by Males, or only by Females,ſo as the Females of the Malef7 
or Males of the Females, are wholy excluded, &c. 1 H. 6.48" 
Pl. Com.414. Vide Sef.24. 

But where the firſt limication is to the heires males, let thei 
limitation be for default of ſuch iflue to the heires of theboK 
dy of the donee, and then all the iffues, be they Femalesq 
Males, or Malcs of Females are inheritable. nt 

If a man give Lands to a mangto have and to hold to hiny; 
and the heires Males of his body, and co him , and tothe 
Heires Females of his body, the eſtate to rhe heires Female; 
is in remainder; and the daughters ſhall nor inherit any part 
ſo long as there is iflue Male. 

$edT. 7200 | 

Nihil famul inventum eft & perſefFum ; & (ape viatoremueul 
20n veris orbita fallit ; and therefore new inventions in afſt» 
rances are dangerous. 21 H.6.33-1.6.f.42.b.Sir Anthony Miley, * 
Mayes Caſes .T 

Non proſunt dominis que proſunt omnibus artes : quoniam ; Ji" 

ſue quiſque neggtio hebetior eſt, quam in alteno. 2 H.4. fo. 11.4 


»* dtiow ſur te caſe- | 
Sel. 721, Fol.378. a- 
Every remainder which-commeth by deed ought to veſtin, ** 


him to whom ir is limitred , when livery of ſeifin is madeto | 
him, that hath the particular eſtate. | 


} 


1.Lit- 


. v ks 
” » 
k 


}. Littleton faith by Deed , becauſe if Lands be granted 
Sid rendred by Fine for life, the remainder in Taile, the re- 
inder in Fee, none of theſe remainders are in them in the 
oh untill the particular eſtate be executed. 9 R. 2 
ve fac ds. 


e 2. Thar the remainder be in him, &c- at the time of the 


77. This is regularly true, bur yer it hath divers excep- 
J As, where the remainder is to commence upon limi- 
ion of rime, 224 upon the poſtibility of the death of one 


"Pun before another, which is a common peſlibility, Pl. 


Colthirfts caſe fo 65.29.32 H.6.1it. feoffments, &'c. 99.29. 


o+87.12 E.4.2. 21 H.7.11.7 Ha4-23. 11 Hege 74.18 H. 8:3. 
« $48.42.38 £.3.26.30.4.47-6.K.2-qu.Iur, Dem.20. 
Aman letreth lands for life upon condition to have Fee, 


warranted the land in forme predifta, afterward the le(- 
—Fperformeth the conditions whereby the leflee hath fee, 
"Se warranty ſhall extend and increaſe according to the 
And ſoit is in that caſe if the leffor had dyed before 


" Þperforwing of the condicion,&c. and yet the lefſor him- 


+ We was never bound to the warranty 3 but it hath relation 

1m the firſt livery 3 and by :his it appeareth that a warran- 

being a Covenant reall executory may extend ro an eftate 
fuuro, having an eftate, whereupon it may work in the 

anni 

Þ But otherwiſe it is, if a man grant a Seigniory for yeares 

on condition to have fee with warranty in forma predifte, 


0 And ſo it is, ifa man make a Leaſe for yeares, the remain. 
"Win fee, and warrant the Land in forma predifta , hein 
# Me remainder cannot take benefit of the warranty , becauſe 
{Fe isnot party to the Deed, and immediately he cannot take, 
The were party co the Deed, becauſe he is named afcer the 
'Bdmduzs, and the eſtate for yeares is nor capable of a war- 


And ſo it is if Land be given to A. and B. fo long as they 
matly rogether live, the remainder to the righr heires of 
kn, that dycth fiſt, and warrant the land in forme = 

4 
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difta, A. dyeth,his heir ſhall have the warranty ; and yet che} 
remainder veſted not duriog the life of A« for the death of 4.4 fik 
muſt precede the remainder ,and yet ſhall the heir cf A. hay" 
the Land by diſcent. | 


Seft. 722. Fol.378.b. 


Si le 1: fits atienaſt, &c. By the Alienation of the Donee' 
two things are wrought. | 
I. The Franktenement and Fee is in the Alience. 
2. The reverſjon is deveſted our of the donor ; and there-Y 
fore by the alienation that transferreth the freehold, and 
fee ſimple tothe Alience, there can no remainder be raiſed $'0r 
and veſted in the ſecond ſonne- 27 He 8.24+6. R.2. quid juÞ 
clam. 23. | | 
Alſo an eſtate of inheritance in Lands, and TenementsF 
cannot ceaſe, or be void before the ſtate be defeated by et-F* 
try, then if this remainder ſhould be good, then muſt it give J' 
; an entry upon the Alience to him that had no right betore, 
which ſhould be againſt the exprefle rule of Law, viz, that 
nl eftate cannot be given to a ſtranger to avoid a voidableJ# 
ACE. | 
One Alienation cannot veſt an eſtate of one and the ſame' 
Land to two ſeverall perſons at one time. | 
If a man ſeiſed of an Advowfon in fee , by his deed grantY' 
the next preſentation to A. and before the Church becomeF" 
void , by another Deed grant the next preſentation of the}®© 
ſame Church to B. the ſecond grant is yoid, for A. had theF* 
ſame granted to him before, and the grantee ſhall not haveJ*: 
the ſecond avoidance by conſtru&ion to have the next avoi'Y" 
dance which the grantor, might lawfally grant, for the grant 
of the next avoidance doth nor import the ſecond preſentatr. 
on; Bur ifa man ſeiſed ofan Advowſon in fee take wife; 
now by A@ in Law is the wife intitled ro the third preſents-, 
tion, if the husband dye before : The husband grantthe 
thi:d preſentation to another, the husband dye , the heire 
ſhall preſent twice , the wife ſhall have the chird preſen- 


tation, and the grantee the fourth 3 for in this caſe it wy be} 
| taken 
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"TY taken the third Preſentation, which he might lawfully grants 


Ji of the party, for the a& in Law ſhall work no prejudice 
I tothe grantee. | 

Periculoſum eft res novas & inuſitatas indaceve, 

nee} —Eventi varios res nova ſemper habet. Vide S.87,0c. 
® 


Sept. 723» F0.379.4- 


$ Here by the Opinion of Littleton, the Donor may re-enter 
fed For the condition broken, for Utile per iuutile non witiatur, 
Jvhich being in caſe cof a condition, for the defeating of 
an eftare, is worthy of Obſervation. And it is to be 
Yroted, That afrer the death of the Donor, the condition 
deſcenderh to the eldeſt Son, and conſequently his aliena- 
ton doth extinguiſh the ſame for ever, wherein the weak- 
Tie of chis invention appeareth 3 and therefore Lizcletor 
Flere faith, That it ſeemech that the Donor may re enter, 
| ſpeaketh nothing of his heirs. 
A man hath ifſue two Sons, and maketh a gift in Tail to 
nefthe eldeſt, the remainder in fee to the puiſne, npon condi- 
Jton that the eideft ſhall nownake any diſcontinuance with 
Warranty to barre him in the remainder, and if he doth, 
that then the puiſne Son and his heirs ſhall re enter 3 the 
Rideſt maaketh a feofftment in fee with Warranty, the Father 
Fhecth, the eldeſt Son dyeth withonr iſſue, the puiſne may en- 
ler, Butif the diſcontinuance had been after the death of 
ite Father, the puifne could not have entred. 
ant} In this caſe four points are to be obſerved : 
ati-f 1. As Littletoy bere faith, the entry for the breach of the 
| —_ is given to the Father , and not to the pwſne 
Nn. 
2, That by the death of the Father the conditivn dew 
tends to the elder Son, and is bur ſuſpended, and ts revi- 
n- td by the death of the eldeſt Son withour ifſue, and de- 
be Fſendech to the yongeſt Son, 41 E.3. Vide Set. 446. 


en 3+ That the feoffment made in the life of the Father, 
| Dd cannor 


| and ſo note a diverfity berween a Title by a in Law, and by 
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cannot give away a condition that is collateral, as it mayo þ,. 
a right. | 2 | 
py That a Warranty cannot binde a Title of entry fora Þ; 
condition broken, but if the diſcontinuance had been made F; 
afcer the death of the Father, it had extinguiſhr the condi-' 
tion 3 which caſe is pur to open the reaſon of our Authors 
opinion. | | 
The Ancient Judges and $ ages of the Law, have ever (as it; 
appeareth in our Books) ſupprefſed innovations and novel-. 
ties in the beginning, as ſoon as they have offeled to creep F... 
up, leſt the quiet of the Commonwealth might be diſturb-M;.a 
ed, 31 E,z. geger delivery 5.22 Afſ.12.38 E.z.1.2 H.q 18,6, F. 
And fo have A&s of Parliament done the like, 1 E.3.c.15. Kc 
Stat.3 18 E.3.cap.1.& 6.4 H.4.cap.d.,11 H-6-cap-23, 12 Eq. 
CiÞ.8zO* | 4 


Si. 726. Fol.380. a, \ Bo 


Here note this diverſity 3 If the heir be within age atthe F k 
time of the diſcent of the Warranty, he may enter and a- 
void the eſtate either within age, or at any time after his 
full age,18 E.q- 13. 35 H.6. 63. 28 Aﬀ 23.32 E.3.garr,30. &! 
Littleton ſaith well, Thar the Infant in this caſe may enter 
upon the Alienee, for if he bring his ation againft him, he I} 
ſhall be barred by this Warranty, ſo long as the ſtate where: F, 
unto the Warranty is annexed continues, and be not de- F * 
feated by entry of the heir ; bur if he be within age arthe F* 
time of the alienation with Warranty, and become of full © 
age beſore the diſcent of the Warranty, the Warranty ſhall #***? 
barre him for ever. | this 

Our Author putteth his caſes where the entry of the In-F h 
fant is lawful ; for where ir is not lawful when the Warran- JF 
ty deſcendeth, the Warranty doth binde the Infant, as well ; 
as a.man of full age ; and the reaſon is, becauſe the ſtate 
whereunto the warranty was annexed continueth, and cane: 
not be avoided but by a&ion, in which a&ion the Warranty 
isa barre. And ſoit is of a feme covert, if her entry be 


not lawful, a Warranty deſcending on her during the cover- F:*: 
cure [nd 
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we doth binde her : and albeit the hnsband be within age 

&the diſcent of the Warranty, yer if the entry of che wife 

I:caken away, the Warranty ſhall binde the wife, 8 E.3.3. 

$1.7-9. 87. tit. ar. 54.3 3 H.8.War.Br.$4.1.1.f.67.4. Archers 
ie, & 140 Chudleys caſe, | 


jed by an Infanr, and matters iz fait, for matters in fait 
Þ(lall avoid either within age or at full age ; bur matters 
Record , as Statute Merchant, Staple, Recognizances 
wiedg'd by him, or a Fine levied by him, Recovery a- 
Suſt him by default in a real aRtion (faving in Dower) muſt 
avoided by him, wiF. Statute,BRec. by Audita querele, and 
Kfine and Recovery by Writ of Error during his mino- 
' $1, and the like 3 becauſe they are judicial a&s, and taken 
HF: Court or a Judge, therefore the nonage of the party, 
woid the ſame, ſha be tryed by inſpeRion of Judges, 
| not by rhe Countrey, 20 E.z. Audita querela 274F.N.B. 
pk 6 E43-39- 17 Aﬀeg3, 19. 21 E:244. 15 Eeq-S. 8H. 
bo. 1 H-7.15. 6 H.8. Saver default, Br.go. 3 H.6.1o. 1 M. 
104+ | : 
And for that this nonage muſt be tryed by inſpe&ion, this 
mor be done after his full age : Bur if the age be inſpe&- 
y the Fadges, andRecorded thar he is within age, al- 
| he come of full age before the Reverſal, yet may it 
reverſed afrer his full age, P. 13 74. R. in Banco Keg, 
80.b. | 
No negligence ſhall be adjudged in an Infant, where he is 
Feedy to be barred of his entry in refpedt of a former 
PÞ as bya-diſcent , or of his former right (as Litckrow 
Si here pur 4 Example) by a Watr anty, where bis ent: y 
11 Yngeable. _ "OY 
re $Þut otherwiſe it js of Condition, Charges and Penalties 
> $"g our of, or depending upon the Original Conveyance, 
y be laches or negligence ſhall be adjudged in thoſe caſes 
@ Y'«!! in the Infanr, as in any other. Yrde Pl. Com. 35 5,&c, 
- Fel; Caſe. | 
| kid ſee further there, where an Infant being Tenant for 
Dd 2 life 


Note a diverſity between matters of Record done or ſuf. 


em 
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life or years,ſhall be puniſhed for doing or ſuffering of waſte; th 
and where he claimeth by purchaſe, a Cefavit thall lie aÞ% 
gainft him, if he pay not his rent by two years. And ſome" 
have ſaid, if he have the Tenancy by diſcenr, and he himſdF 
ceſſe. a Ceſjavit doth he, and he ſhall not have his age, beÞ* 
cauſe it isot his own c«ſſer. 31 E.3- Age $4, But other Books] * 
(as ſome conceive chem) be againſt that. Yide 9 E.3.zcf 
28 E.3.99. 14 E-3. ge 88.2 E.2. Age 132. and others þ 
which Books do not prove that the Ceſſavit doth lie in thaif® 
caſe, bur the contrary, that he ſhall have his age to the enc 
he may at his full age certainly know what to plead, or wha 
arrerages to tender, for the land was originally charged witf®* 
the Seigniory and Services, $.928., * * | 
Note three things concerning the conſtruQtion of Sta 4 
tutes : 
t. That it is the moſt natural and genuine Expoſition 0 
a Statute, to conſtrue one part by another, 8c. for that 
beſt exprefſeth the meaning of the makers, Pl.Com 75.7 
3.89. As here the queſtion upon the general words of 
Statute is, Whether a Fine levied onely by a husband ſeiſec 
in the right of his wife with Warranty, (ball barre the hei 
without Aﬀets? Andit is well expounded by the forme 
part of the AR, whereby it is Enated , That Aljenatior 
made by Tenant by the Curteſie with Warranty, ſhall nc 
barre the heir, unleſs the Affers deſcend. Bradt 1.4. fol.z21 
Flea l5.cap.34. And therefore it ſhould be inconvenient tt 1 
intend the Sratute in ſuch manner, as that he that hath nc i 
thiog but in the right of his wife, ſhould by his Fine leviedſ,”" 
with Warranty barre the heir without Aﬀers : and this Ex" 
poſition is ex viſceribus aftus. Wl 
2. The words of an Ad of Parliament muſt betaken in fe 
lawful ſenſe, 3s here the words being (hereof no Fine | 


o 


vied in the Kings Court) are to be underſtood , whereof nt br 
Fine is lawfully or rightfully levied &c. and therefore a Fin}, 
levied by rhe hu«-band alone, is not within rhe meaning « pi 


the Starute for that Fine ſhould worka wrong to the wiſe " 
bat a Fine levied by the husband and wife, is intended A 
N 


. 


he Statutes for that Fine is lawful, and worketh no wrong, 
— + $.C09-2.4.6.b. Seignieur Barklays caſe, (.9. fol.26. Abbot de 
ire Mare. and generally the Rule is, Quod 101 preflet im- 
ws 77 _ qued de jure non ſortitur effeftum. Vide fol. 381.6. 
11 4.4.80. 
kd 3+ Thatconſtruftions muſt be made of a Starute in ſup- 
ſion of the miſchief, and in advancement of the remedy, 
pby chis caſe it appeareth. For a Fine levied by the huf- 
.md onely, is within the letter of the Law 3 but the miſchief 
4886s, the heir was barred of the Inheritance of his Mother, 
the Warranty of his Father without Aﬀers : and this 
J1& intended to apply a remedy, viz. That it ſhould not 
hrre enleſs there were Aﬀetrs, and therefore the miſchief is 
p be ſuppreſſed, and the remedy advanced, Et qu heret in 
litera, beret zn Cortice, 


Se. 731. Fol.38 3.4. 


Nullins hominis autoritas tantum apud nos walere debet gut me- 
anon ſequerenut, fi quis attwerit, 8 E.2.gar.$1.18'E-3.51. 
 Y/E-3-84. Pl.Com.57. 

of The fuk, if he knoweth it , ought not to take know- 
Yledge of a Fine , that worketh a wrong to a third perſon, 
F1: H,6.52. 5 E.3456. 2 El, Dyer 178.1 H.8.1AM,89.4 E.3.41. 
M1) El. Dyer 246. 


MN 0 


Seft. 733: Fo0.383 4. 


oy The feoffor may by expreſs words warrant the land for thE 
ied" of the feoftee, or of the feoffor &c, but the Recovery 
Fx n value ſhall be in fee, 38 E.3.14. * - . 
 Etego && beredes mei Warrantie talt & bered. ſuls tantum, 
wilt & bered. afſies. & hered. affignatorum, vel aſſig. aſ- 
y kmator. & eorum bered. & acquietabimus, & defendemus, @'c 
IBra&.fo.37-243. 8&1.5-380,381. Brit.106s 
Fi 'Y Per boc autem quod dicit (acquietabimus) obligat ſe &@ here- 
"Sk ſuos ad acquietands fi quis plus petierit ſervitii vel aliud 
8 I fvitium quam in carta Donationia continettr, Per hot autem 


w fwd dicit (Defendemus) Obliget ſe & heredes ſuos ad; _—_ 
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| quis velit ſervitutem ponere rei date contra formam ſue dou- 
tions. 


If a man be bound to A. in an Obligation to defend ſuch | 


lands to A. whereof the Obligor hath infeoffed him for 12 
years, $&c. in this caſe, if he be ouſted by a ſtranger withom 
being impleaded, the Obligation is forfeit: Bur if he be 
bound to warrant the land &c. the bond is not forfeit, un- 
lefs the Obligee is impleaded, and then the Obligor muſt be 
ready to warrant, &c. 2 K,4.15. tit- Det.7 1, Qui bene diſtin- 
guit, bene docet, fol.384.2. 

A Warranty in Deed is created onely by this word War. 
rantizo , but Warranties in Law are created by many other 
words 3 they are therefore called Warranties in Law,becauſe 
in Judgement of Law they amount to a Warranty without 
this Verb Warrautite- | | 

As Dedi isa Warranty in Law to the feoffee and his heirs 
during the life of the feoftor, but Conceſſi in a Feoffment or 
Fine implieth no Warranty 
' Bur before the Statute of Quia Emp, ter. if a man had 
given lands by this word Ded;, to have aad to hold of him and 
his heirs, of the Donor and his heirs, by certain Services, 
then not onely the Denor, bur his heirs alſo had been bound 
to warrant. | 
But if before the Statute a man had given lands by this 
word Ded!, toa man and his heirs for ever, to hold of tlie 
chief Lord, there the feoftor had not been bound to War- 
ranty but during his life, as at this day he is, Leſtat. de Bige- 
mis C. 6. 2 H.7.7.6 H.7.2.48 E.3.2-31 E.I. vouch.290; FN. 
B.134-b. 6 E.2. vonch.258. 

Dedt, doth import a warranty in Law, albeit there be 
an expreſſe warranty in the Deed. For if a man makea 
feofftment by Ded: , and in the Deed doth warrant the land 
againſt I. S. and his heires , yet ded: is a generall warranty 
during the life of the feoffor , and fo was the Statute ex- 
pounded in both points. H. 14+El, in Com. Banc. And if.a 


wan make a leaſe for life-reſerving a rent, and adde anex- | 


Preſſe warranty, here the expreſſe warranty doth not take 


Of Warranty. 441 

. oouy the warranty iu Law, for he hath ele&ion to vouch 
by force of either of them : and in Nojes Cafe, note a di- 

es a warranty, that is a Covenant,and a war- 

12 J ranty concerning a Chatrell. /.4. fo. 80. 8-E. 3.59, 3 E3. 

out | Formedon 44. 

be] Alfo this word excambium doth imply a warranty. Al- 


Un- J ſoa Petition implyerh a warranty in Law ; and homage 
the } Aunc* doth draw to it ſelf warramty.4 E.2.vouch,245. 22 
bin-J £.3.3-14 H.6.2-20 H:6.14.1.4.12 2: 1.1.96.15ef0.19.4.8.7 5. 
ior Staf. cafe. 
Fa. Andnote that the warranty wrought by this word de- 
her Þ 6, is a ſpeciall warranty, nd extends to the heirs of the 
uſe F Feoffee during the life of the donor only. But upon the 
out F exchange & Homage Aunc'. the warranty extending reci- 
{| procally to the heires, and againſt the heires of both par- 
fs Þf ties : and in none of theſe caſes, the Aſſignee ſhall vouch 
Or Þ by force of any of theſe warranties 3 but in the cafe of the 
exchange and ded!, the Affignee ſhall rebutt , but not in 
ad F the caſe of Homage Aunceſtrel- | 
nd F And fo no man ſhall have a writ of contra forman collatio- 
&, F »b, bac onely of the feoffee and his heires, which be privy 
id F to the Deed; but an Aſſignee may reburr, by force of the 


Deed. 28 Aſ.33.14 H. 45.11 E.3. 4vowr.100.30.H,6.7, 
33 Hi8.Dy.$1-16 H.7.11.b. F.N.B.163.4. 
| Ifamanmakea gift in Taile, or a Leaſe for life of land, 
by deed,or withour deed, reſerving a rent;or of a rent fer- 
vice by deed, this isa warranty in Law, and the donee, 
bf leflee being impleaded ſhall vouch, and recover in va- 
lae 3 and this warranty extend not only againſt the donor, 
or leffor , and his heires , bur alfo againſt his Aſſignees of 
the reverſion, and ſo likewiſe the Aſſignee of leflee for life 
ſhall take benefic of this warranty in Law.6 E.2. vorch.105. 
SE.3.67.3 H.7.13. 6 R.7.247 E.3.6-F-N B. 134g. 
When dower is aſſigned, there is a warranty in Law 1n- 
cluded, that the Tenant in Dower being impleaded, ſhall 
{ vouch, and recover in'yalne a third part of two. parts, 
e | whereofſhe is Dowable, 4 E. 3-35-43: Af.32.50 E.3 7- 
F.N.B. 149. Dd4 A 
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A warranty in Law and Aſſets is-in ſome caſes 4 good 
barre. In a Formedoz in the diſcender the Tenant may. 
plead thar the Anceftor of the demandant exchanged the; 
Land with the Tenant for other Lands taken in exchange, ; 
which deſcended to the demandant, whereunto hee hath KB. 
entered and agreed 3 or if he hath not entered,and agreed ut t 
pato the Lands taken in exchange, then the Tenant may Ss 
plead the warranty in Law, and other Aﬀets deſcended. : 
14 H 6.2415 E.3-Bar.255. = ” 
If Tenant in Taile of Lands make a gift in Tailes ora 
Leaſe for life, render a rent, and dyeth, and the. iſſue 
bring a Formedon in the diſcending,the Reverfion,and rent 
ſhall not barre the demandant, becauſe by his Formedon, 
he is todefeat the reverfion and rent. Et non poteft adduci 
exceptio ejuſdem rei, cujus petitur diſſolutio. 38 K. 3. 22.23. Wy 
24-13 E+3.gar. 35. | | 
But if other Aﬀets in fee ſimple doe diſcend, then this 
warranty in Law and Aﬀets is a good barre in the Forme- 
don. 16 E.3-.Age 45 31 E.3. gar.29. ,» 
Here foure things are to be obſerved. 1. That no 
warranty in Law dorh barre any collaterall title, but is in 
nature of a lineall warranty, wherein note the equity of 
of the Law. Fa.3 34.b, | 
2. Thatan exprefle waranty ſhall never bind the heirs 
of him that made the warranty,unlefſe they be named, but 
incaſe of warranty in Law, in many caſes the heires thall I 
be bound to warranty, albeic they be not named. | 
3- That in ſome caſes warranties in Law doextend to 
EXecution in value, of ſpeciall Lands , and not generally 
of Lands deſcended in fee ſimple. /. 4. fo. 121+ Buſtards 
Ca. -- | 
4+ That warranty in Law may be in ſome caſes created 
without Deed, as npon gifts in Taile, Leaſes for life, eſ- 
changes, and the life. 45 E.3-20-b. 
Allo it is neceffary ro ſhew who ſhall take advantageof 
a warranty, as Aſſignee by way of voucher to have recom- | 
pence in value. . | l 


It 
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| If aman in feoffee A. 'and B,to have and to hold to them 

Sitheir heires and Afignesy with a clanſe of warranty 

ie Baits A. and B, & eorum bered. & 4ffignatis: in this 

Agif A+ dyerhy and B. ſurviveth, and dyeth, and the heire 

Þ'B. infeofterh C. he ſhall vouch as Aſſignee, and yet he 

x the Aſſignee of the heir of one of them, for in judge- 

Fer of Law the Aſſignee of the heire is the Aſſignee of 

d- Ft Anceſtor , and fo the Afſigne of the: Aſſgnee ſhall 

- Sxch in inffzitum , within theſe words (his Afſignes) 14 E. 

a $10-33e I3 E.1. gar83. L. 5+ fo. 17. b. Spencers caſe. 38 
& PETR 

i a man infeoff A. to have and to hold to him , his 

Ki and Afſfignes, A- infeoffteth B. and his heires. B dyerh, 

ci Stheire of B. ſhall vouch. as Aſſignee to A. ſo as heires of 

lonees, and Aſſignees of Afſignes, and Affignes of Heirs, 

ewithin this word (Afſignes) which ſeemed to be a Qu. 

is SBraftoxs time, and the Aſſignee ſhall not only vouch, buc 

;- Tithave a Warrantia Carte, 12 E-2.Vouch.263. 19 E.2, gar. 

Y;.13 E.l. ib.9z. 36 E.3- gar. 1.4 H. 8, Dyer i. F.N.B. 


if a man doth warrant Land to another without this word 

fleirs) his heirs ſhall not vouch 3 and Regularly if be war- 

mland to a man and his heirs, without naming Afligns, 

s Aſſignee ſhall not vouch. Bur if the Father be infeofted 

th Warranty to him and his heirs, the. Father infeoffeth 

eldeſt Son with Warranty, and dyeth, the Law giveth to 

FteSon advantage of the Warranty made to his Father, be- 

wle by a in Law, the Warranty between the Father and 

7 Ye Son is extinR, 43 E.3.23.24 E.343-11H.4-94-5 Ez. Age 
Iv, PL..Coms 418. 

But note a diverſity between a Warranty that is a Cove- 

ant real, which bindeth the party to yield Lands or Tene- 

. " Ftents in recompence , and a Covenant annexed to the 

land, which is to yield but damage, for that a Covenant 

n many caſes extendeth further then the Warranty. As 

Ii Example 3 
It hath been adjudged, that where two Coparceners made 
pat- 
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partition of Land, and the one made a Covenant with theft 
other, to acquit her and her heirs of a Suir that ifſued outÞ4 

of the Land, the Covenantee alienecd : in that caſe the 
 ignee ſhall have an aRion of Covenant, and yet he was af ! 
ſtranger to the Covenant, becauſe the acquital did run with 
the land, 42 E.3.b. p?r Finchden. fol.385 a jor 
A. ſcifed of the Manor of D. whereof a Chappel 
parcel, a Prior with the aſſent of his Covent,Covenane byſ 
Deed indented with A. and his heirs, to celebrate divine Ser- 
vice in his Chappel weekly, for the Lord of the Manor atdF 
his Servants, $:c. In this caſe the Aſſignees ſhall have an 
ation of Covenant, albeit they were not named, for that re-J'% 
medy by covenant doth run with the Land,to give da 
to the party grieved, and was in manner appurtenant to the 
Manor, 42 E. 3.3.4 Laurence P#hkenhams caſe. 6 H.q.1. Ralph 
Brabſons caſe. er 
But if the Covenant had been made with a ftranger toÞÞt 
celebrate Divine Service in the Chappel of A. and his heirs, | 
nf 


- 
ad ow 


there the Affignee ſhall not have an aRion of Covenant, 
for the Covenant cannot be annexed to the Manor, becauſe 
the Covenantee was not ſeiſed of the Manor. Vide tib.s. 
foh 17,18. Spencers caſe. 2 H.4.6. H.Horges caſe. 

And note, that an Aſſignee of part of the Land ſhall 
vouch as Aſſignee. 4b 
As if a man makea feoffment in fee of two acres to one, $i 
ke with Warranty to him, his Heirs, Affigns ; if he make a 
feoffment of one acre, that feoffee ſhall vouch as Afignee; Ji: 
for there is a diverſity between the whole eſtate in part, and Jj! 
part of the eſtate in the whole, or of any part. | 

Asif a man hatha Warranty to him, his Heirs and Aſ-Jtt 
ſigns, and he make a leaſe for life, or a gift in Tail, the leſ-J%4 
ſee or danee ſhall not vouch as Aſſignee, becauſe the whole 
eſtate is out of the leffor or donor , and by this means he Jn 
ſhall rake advantage of the Warranty. hs | 

Bur if a leaſe ſor life, or a gift in Tail be made, there- fe 
wainder over in fee, ſuch a letſee or donee ſha!l vouch as Js 


Affignee, becauſe the whole eftate is out of the leffor, _ la 
c 
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| thejthe particular eftate and the remainder do in Judgement of 
| outlaw to this purpoſe make but one eſtate, 18 E.4.52.10B.3. 
e Af.08.s E-3.49+ Accord. H.14.1. in Com.Baep. _ 
of If a man infeoff three with Warranty to them and their 
oY and one of them releaſe to the other two, they ſhall 
-Joach 3 but if he had releaſed to one of che other, the war- 
glanty had been excind for thar part , for he is an Afignee, 
wh = 4o Aﬀeg. 33 H.6:.4. 37 H.8. Alienation 8c. 31. 


If a man doth warrant land to two men and their heirs 
| the one make a feoffment-in fee, yet the other ſhall 
ch for his moity, 11 R.2. Detin. 46. 7 E.3. 35. 46 E. 


; 4 
If a man at this day be infeoffed with warranty to him, 
4 heirs and aſſigns, and he make a gift.in Tail, the remain- 
er in fee , the donee make a feoffment in fee, that feoffee 
ball not not vouch as Aſſignee (but * he that cometh in in 
ity of eſtate-) 
rf If the warranty be made toa man and his heirs, without 
is word ( Aſſigns) yet the Aftignee or Tenant of the Land 
ay rebutter 3 and albeit no man ſhall vouch or have a #ar- 
tia Carte, either as party, heir or Affignee, bur in privity 
ſhall Jo! eftate, yet any thar is of another eſtate, be it by Diſleifin, 
\batement, [ntrufion, Liſurpation,or otherwiſe,ſhall rebut by 
ne, force of the warranty, as a thing annexed to the Land, which 
ie a Jmetime was donbred in our Books, 38 E.3.21. 26 E.3.56. 
nee; {ltos fo.96.b. Seymors Caſe, 10 Aﬀſ.5.35 Aﬀcg.22 Aﬀll 3.988. 
2nd $31 Aff.1 3. 
But herein note a diverſity, when he that rebutteth claim- 
Af. J*h under the warranty, and when he claimeth above the 
lef. Jyarranty, for there he ſhall not rebut. 
ole} And therefore if Lands be given to two Brethren in fee 
; he imple, with a warranty to the eldeſt and his heirs, the eldeſt 
' Iheth withoart ifſue, the ſurvivor, albeit he be heir ro him, 
re» {yet ſha)l he neither vouch nor rebut, nor have a #arrantia 
| a8 Jlarte, becauſe his Title to the Land is by relation above the 


nd {fall of the warranty, and he cometh not under the —_ 
| (6) 
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of him to whom the warranty is made, as the diffeiſor Kc, 
doth. ; 

If a man make a gift in Tail at this day, and warrant the 
land to him, his heirs and affigns, and after the donee make 

a feoffment, and dyeth without itſue, the warranty is expired 


as to any Voucher or Rebutrer , for thac che eſtate Tail 
whereunto it was knit, is ſpent : Otherwiſe iris if the gifc and 
feoffment had beea made before the Statute of Done (ond. 
for then both the donee and feoffee had a fee fimple; and fo 
are our Books to be intended in chis and the like caſes, Lib, 
3. f0.63, Linc. Coll, caſe. 

If A. beſeiſed of Lands in fee, and B. releaſe unto him, 
or confirmerh his eſtate in fee with warranty to him ,. his 
heirs and affigns, All men agree this warranty to be pood: 
but ſome have holden , Thar no warranty can be raiſed up- 
on 4 bare Releaſe or Confirmation, withour paſsing ſome 
eſtate, or tranſmucation of pofſcſſion , 14 E. 3. gerr. 108, 
12 H.7.1. 

Bur the Law, as it appeareth by Littletoz himſelf, . is to 
the contrary ; and that both the party , and (as ſome do 
hold) his Affignee, ſhall vouch ; bur he that is vouched in 
that caſe muſt be preſent in Court, and ready to enter into 


the warranty and to anſwer,* and the Tenant muſt ſhew forth } 


the Deed of Releaſe or Confirmation with warranty, to the 
intent the Demandant may have an anſwer thereunto, and 


Either deny the Deed or avoid it; for thar at the time of the | 


Confirmation made, he to whom ic was made, had nothing 
in the land &c. for otherwiſe the Demandant may counter- 
plead the Voucher by the Statute of W.r.cap.4o. vit. that 
neither Vouchee, nor any of his Anceſtors, had any ſeilin 
whereof he might make a feoffment. And this is grounded, 
upon the ſaid Stature of i.1. Sil neit ſon gar. en preſent, qut 
lun voile gar. de ſon gree, er» maintenant enter en reiÞons,other- 
wiſe the Tenaat muſt be driven to his Warrantia (arte, H 
4-22. 10 E.3-52.21 E.,3 37, Vide Sc&. 706,738. & 745. & 
Vide 20 E.I. Stat. dd vocat. ad Warr. | 
Bur a warranty of ir ſelf canne* enlarge an eſtate, ws 
| tne 
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the leffor by Deed releaſe to his leflee for life, and warrane 


the land to the leffſee and his heirs, yet doth-not this enlarge 
the eftate, 22 H.6.15.2 H.4-13-43 E 3.17.43 Aﬀſ.q2z.12 Af 
17. 12 E.3. Tazl3+ 22 E.4416-b. 44 E-3.10. 44 Afſ. Baſſmng* 
hrs Al. 

If a man make a ferfiment in fee with Warranty to him 
his heirs and afſigus by Deed, (as it muſt be) and the feoffee 
infeoff another by parol, the ſecond feoffee ſhall vouch, or 


have a Warrantia Carte as Aſſignee, albeit he hath no Deed 


of the Aſſignment, 0.3. 6g. 

If a man infeoff two, their heirs and aſſigns, and one 
of them make a feoffment in fee, that feoffee ſhall not vouch 
4 Aſſignee, 29 E.3.70., 17 E.2. Joynd. in aftion 1. 11 E. 

If a man make a feoffment in fee to A. his heirs and aſ- 
fens, A. infeoffeth B. in fee, who re-infeoffeth A. He or his 
ins ſhall never vouch, for A. cannot cannot be his own 
Aſſignee. Bar if B« had infeoffed the heir of A. he may 
youch as Affignee, for the heir of A. may be Afſignee to A. 
inaſmuch as he claimeth not as heir. 


Sef. 734. Fol 386 4. 


The heir ſhall never be bound by any expreſs warranty, 
but where the Anceſtor was bound by the ſame warranty, 


31 E.1« gar 85. 


Nota quod beres non texetu? in Anglia ad debita anteceſſoris 
reddenda nifi per anteceſſorem. Ad hoc fuerit obligatus, preter- 
quan debita regis tantum : A fortiori in caſe of warranty which 
s in the realty, Flet4 1. 2, cap. 55. Brit. fol. 65.6. 11H. 


4 6.48. 


But a warranty in Law may binde the heir, alrhough it 
never bound the Anceſtor, and may be created by a laſt 
Will and Teſtament. As if a man deviſe lands to A. for 
life or in Tail, reſerving a renr, the deviſee for life or in 
Tail, ſhall rake advantage of this warranty in Law, albeit 
the Anceſtor was not bound, and ſhall binde his heizs alſo 

[6] 
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to warranty, alchough they be not named. Alſo an expref 
warranty. cannot be created without Deed, and a Will inf 
writing is no Deed, and therefore an expreſs warranty can.F; 
not be created by Will, 18 E-3.8. T 


Set. 736: Fol.386.b. 
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Note a diverſity, the lien real, as the warranty, doth Bl;,: 
ever deſcend to the heir at the Common Law; but the lien Þ,;, 
perſonal doth binde the ſpecial heirs, as all the heirs in G+ ”" 
velkinde, and the heir on the part of the Mother. YideS. Þ,.. 
603,918,737. 11 E.3.7, 11 H.7-12. | 

If two men make a teoffment in fee with warranty, and 
the one dyeth, the feoffee cannot vouch the ſurvivor onely, 
but the heir of him that is dead alſo; but otherwiſe'if two 
joynrly binde themſelves in an Obligation, and the one dye; 
the ſurvivor onely ſhall be charged, 17 E.3. Zoynr.41. 16 HK. 
9.13.29 E.3.46-12 H.7.3.23 K.301.17 E,g.8:30 E:3.43.19H, 
6.55. 1-3.f.14, Mat. Herberts caſe. | 

Two brothers be demy venters, the eldeſt releaſeth with F 
warranty to the diffeiſer of the Uncle, and dyeth without 
iſſue, the Uncle dyeth, the warranty is removed, and the 
yonger brother may enter into the Land, Sei. 737. 


Set. 738. F6.387.4, 


A warranty may be limited, and a man may warrant lands 
as well for term of life, or in Tail, as in fee , 38 E-$14+ 
16 E.3; Fouch,87. 

if Tenant in fee ſimple that hath a warranty for life, ei- 

ther by an expreſs Warranty or by Dedi, be impleaded and 
vouch, he (ball recover a fed fimple in value, albeit his war- 
ranty were but for term for life, becauſe the warranty ex-+ 
rended in thar caſe to the whole eftate of the feoffee in fee 
ſimple : bur in the cafe that Lizeleton here pucterh, the Te: 
nant for life ſhall recover in value bur an eſtate for life, be- 
the warranty doth extend to that eſtate onely, UVideS. 733+ | 
& 706, And 
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ref and here (in this Setion ) is implyed, that a colfaterall 
1 -@anty giveth no right, bur ſhall barre onely for life, and 
"Fe the party is reſtored to his a&ion. | 

"Io note,that a warranty may deſcend to the heirs of him 
Kt made it during the life of another. 


Se. 7 39s 


$6i un home leſſa ſes terres a un aut. aver & henant a luy & @ 
Yirres put terme dauter wit, & le leſſee mar. vivant celuy a que 
vie, &'ce & uneſftranger enter en laterre, Þ heive le leſſee luy 
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nt an occupant 3 and fo itis in caſe of an annuity , or 
Ry other thing that lieth in grant , whereof there can be 
occupante 79 E.3.48.18 E3.12.11H.4,42.7 H 4.46. 8H. 
Dy 8.E1.253.18 H.83.27 H. 8.21 H.8. Eſtat.Br.10.19.E, 
Account 56. 33. Afſſe p. 19.22 H. 6.33.39 E. 3. 37. Vide 
$387. SefÞ.740. | 
Charrells aſwell reall as perfonall ſhall goe to the Execu- 
,or Adnfiniſtrator. I1E.3. tt, Af" 88. 11. Af. 21.10Eb. 


1276. | 
Bur if the Kings Tenant by Knight ſervice in Capite be 
| of a Mannor, whereunto an Adyowſon is appendant, 
ithe Church become void, the Tenant dyeth and his keir 
thin age, the King ſhall preſent to the Church, and not the 
fecutor or Adminiſtrator : bur if the Land be holden of a 
imon perſon, in that caſe the executor ſhall preſent, and 
the gardein. 24 E+3.26*F.N.B.33-b.& 34-4. | 
fa Bifhop hath a ward fallen and dyeth, the Ring ſhall 
* Shave the ward nor the ſuccefſor , but the Executor, and 
Ward ſhall be Aﬀets in his hands, So it is of Heriots, Re- 

ie, 8c. 40 E.3.14. 
But if a Church become void in the life of a Biſhop, and 
remaine untill after his deceaſe , the King ſhall preſent 
reunto, and not the Executor or Adminiſtrators for no» 
ing can be taken for a preſentment, and therefore it is no 

Flets, 9 H.6. 58+ Il He4. 7 ; 


be. 


7.0 a2 MEOMRS. SW» 6s 


Wouſter, ec. The heire of the leflee ſhall have the Land to - 
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SefF. 741. Fol.z88 a. do _ 
; Here thecollaterall warranty doth deſcend upon theifh 
in taile , before any right doth deſcend unto him, whereifo7. 
_ this diverſity is to be obſerved (ide Sed. 707.) Whereth $ 
right is in eſſe,in any of the Anceſtors of the heire,at thet 
of the diſcenr of the collaterall warranty , therealbeitthhe 
warranty deſcend firſt, and after the right doth deſcend, th&, 1 
collaterall warranty ſhall bind,as appeareth in this caſe of onfÞ: By 
Author. But where the right is not in eſſe in the heire, ovalthe 1 
ny of his Aunceſtors at the time of the fall of the w 
there it ſhall nor bind. . | _ 
As if Lord and Tenant be , and the Tenant makea feof 
ment in fee with warranty and after the feoffee purchalh ſo 
Seigniory , and after the Tenant ceſſe , the Lord ſhall haneSwoff 
Ceſ[avit, for a warranty doth extend to rights precedent,andiholle 
never co any right that commenceth after che warranty? Thhe ti 
3.48.30 R.8.42. - BH 
Alſo a warranty ſhall never barre any eſtate that is in pol28. 
ſeſſion, reverſion or temainder that is nor deveſted,diſplacedſÞa | 
or turned to a right before, or at the time of the fall of the 1 
warranty. ; T | 4b 
If a Leaſe for life be made to the Father, the remainder 
his next heire, the Father is diffeiſed and releaſed with warfhe, f 
ranty and dyeth, this ſhall barre the heire although the waſhing 
ranty doth fall, and the remainder commeth in eſſe at obqhna * 
time. {.1.f0,697. Archers cale, "7 ' 
If there be Father and Sonne, and the Sonne hatha nenly af 
ſervice ſuittoa Mill, rent charge, rent ſeck, common Ofrer 
paſture, or other profic apprehended out of the Land of the 
Father, and the Father maketh a feoffment in fee with warÞ th 
ranty and dyeth, this ſhall not barre the Sonne of the rentyhe 1; 
' common, &c. quia in tali caſutranfit terra cum onere, and hechhe re 
that is in ſeifin, or poſſeſſion, need not to make any entry, Mid c 
claime ; and albeir the Sonne afrer the feofiment with waht 
ranty,and before the death of the Father had been diffeiſedhny 


and fo being out of poſſeſſion, the warranty deſcended _ 
im 
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. Jim, that it ſhould not binde him, becauſe at the time of 
*Iarranty made, the Son was in poſſeſſion, Temps E 1.w0%ch. 
 Waſpgs. 31 eAſſer13-22 4.36. 41 Aſſes. (33 E:3-g47.24.) 10. 

elifo7. E.Seymors Caſe. | 
ety Soif my collateral Anceſtor releaſeth to my Tenant fo 
timfffe, this ſhall not binde my reverſjon or remainder, becauſe 
t the reverſion &c. continued in me, 45 E.3. 3I. 21 H. 
4 , Ins . | 
fon But if he that hath aRent Common, or any profic out of 

ate land in Tail, diffeiſe the Tenant of the land, and ma- 

eth a feoffment to the land, and warranteth the land to.the 
} Feoffee and his heivs, Regularly the Warranty doth extend 
cod all things iſſuing our of the land (5.e.) to warrant the land 

i ſach plight and maner as it was at in the hand of the 

weSvoffor ar the time of the feofiment with Warranty, and the 

Golfee ſhall vouch, as of lands diſcharged of the rent &c. at 

Fe time of the feoffment made. Yide S. 698. 21 E.4.26s 

-$8.7.9.3 H:7.4. 7 H,4-17 30 H.8.Dyer 42. 30 E.3.30.9 E., 
og28.45 E:3. Youch.92.F.N.B.145.14 H.8.6 | 
dA woman that hath a rent charge in fee, intermarries with 

Ge Tenant of the land, an eſtranger,:releaſeth to the Te- 

anc of the land with Warranty , he ſball nor take advane 
#Sve of this Warranty, either by Voucher or Tafrantia Car- 

age, for the wife if the husband dye, or the heir of the wife 
"Ting, the husband cannot have an aQion for the rent up- 
dna Title, hefore the Warranty made, for if the heir of 

Ee wife bring an Aftize of Mordanc. this ation is groun= 

an after the Warranty, whereunto the Warranty ſhall not 

Attend. | 

F $o it is if the grantee of the rent grant ic to the Tenant 

the land upon condition, which maketh a feoftment of 
land with Warranty, this Warranty cannot extend to 

Ele rent, albert the feoffment was made of ine land diſchar= 
olfed of the rent, for if the condition' be broken, and the 
ator be intituled to an ation, this muſt of neceſſity be 


dy unded afrer the Warranty made. 


Buy ini the caſe aforeſaid, when the woman grantee of the 
Ee rent 


, . : 
ee WS Sia et ne» k > . » 
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rent marrieth with the Tenant, and the Tenant maketh x 


feoffmenr in fee with warranty, and dyeth, in a Cui in vite} 


brought by the wife (as by Law ſhe may) the feoftee ſhall 
vouch as of lanes diſcharged at the timeof the warranty 
made, for that her Tirle is Paramount. 


So if Tenant in Tail of a rent charge purchaſe the land, j; | 
and make a feoffineat with warranty, if the ue bring a J,.; 
Formedon of the renr, the Tenant ſhall vouch cauſa qua ſupre. F;. 


7 H 4.17. 


Bnr ſome do hold, that a man ſhall not vouch, 8c. as of 4 
land diſcharged of a rent ſervice, 10 E:4-2+b. 38 E. 3-55. þ, 


44 E. $+29. 


Alſo no warranty doth extend unro meer and naked Ti- | 


tles, as by force of a condition, with clauſe of Re entry, 
Exchange, Mortmain, confent to the Raviſher, .&c. becauſe 
that for theſe an ation doth lie, and if no a&ion can be 


brought, there can be neither Voucher, Wric of warantia 


Carte, nor Rebutter,and they continue in ſuch plight and 


efſence, as they were by their original creation, and byno [| 


at can be diſplaced or deveſted out of their original ef- 


ſence, and therefore cannot by any warranty, 10, fol.97. þ | 


4T Aﬀſ.p.6, 


And albeit a woman may have a Writ of Dower &c. yet & 
becauſe her Title of Dower cannot be deveſted out of the F" 
original effence, a collateral warranty of the Anceſtor of F" 


the woman (hall not barre her. Soir is of a feoffment cauſe 
matrim. preſocuti, 34 E.3. Droit 72. 21 E.4.82. 


A warranty doth not extend to any leaſe for years, or to 
any eftates of Tenants by Scarute Staple, Merchant or Ele-F-. 


git, or any other Chatrel, but onely co Freehold or Inhe- 


ritance. And this is the reaſon, that inall a&ions which T 


leflee for years may have, a warranty cannor be pleaded in 


barre, 2s in an ation of Treſpaſs, or upon the Statute of J' 
SR 2,8c. 21 E.4.18.82. 1H.9.13.22. 11 H.7.15,16. 20H-g 
7-2.b. 14 H.7.22. 43 E.3.15. per Finchden in qu. imp. 15 He $ 


17.9. 


ho 


But in ſuch aRions which none but a Tenant of the Free- 


| . 
13 
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hold can have, as upon the Statute of H.6. Af. &co thereia 


warranty may be pleaded in barre. 

Although a collateral warranty be deſcended, yet if the 
eſtate wheceunto the warranty was annexed be defeated, al- 
heit it be by a meer ftranger (as in this caſe that Littleton 


ny here put by the diſcontinuee) the warranty is defeated : 
. ind although the diſcontinuance remain , and no Remitter 
rought to the heir, yer the warranty js defeated, and barre 


of 
55. 
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moyed, ſq as the iflue in Tail may have his Formedon and 
Recover the Land. Sublato Principali tollitur eAdjunflum, 
$9.90 16 E:3. Continual Claim 10. 9 H. 4.8. Pl. Com. 


Sed. 743: Fol.390.4s 


$1renant ts Tail fait us feoff ment a ſan uncle, & puls Tancle 
it 2 ſeoff ent in fee, ove'q; gar tf c,4 mh auter fc. 

When the Uncle taketh back as large an eftate as he had 
le, the warranty is defeated, becauſe he cannot warrant 
nd co himſelf, 


þ 


5 


his heirs and aſfigns, and taken back an eſtate in fee, and 

infeoffed another , yet the warranty is defeated, for 
t he cannot be Afſiguee to himſelf, 40 E.3-14- 16 E.3. 
wb.89. 19 E, 3. Vouch. 122. 17K. 3. 73, 74+ 20 H. 


W. | 
Aman ſhall not Regularly youch himſelf as Aſſignee of a 
ſimple» And yet if the Father be infeoffed with warran- 


Fo him and his heirs, the Father infeoffeth his heir appa-» 
Intin fee, and dye; he ſhall yonch himſelf, and be heir in 


rough Engliſh, by reaſon the a in Law derermined the 
arranty betweene the Father and the Son, 41 E. 3+ 


FF | 

Bur if a man make a feofiment in fee with warranty tothe 
Þifſee, his heirs and affigns, and the feoitee rcinfeoff the 
"\Þiffor and his wife, or the feoftor, and any other ſtranger, 
Tewarranty remaineth ſtill, x 1 H.4+ 20, 42. 27 E:3:47-49- 


(5.3.5629 E-3,46.39 E+3.9. h 
3-5 6429 E+3,40-39 a Seed 


and fo it is if the Uncle had made the warranty to the feof. - 
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; 18! | 
A man infeoffeth a woman with warranty, they intermar- | || 
ry, and are impleaded upon thedefaulr of the husband, the || ; 
wife is received, ſhe ſhall vouch her husband, &c. notwith- Þ ;; 
ſtanding the warranty was put in ſuſpence,6 E-2. Voxcb.257,Þ 
3 E. 3. ib.201. $ E.3.16.178. 1G: 
And ſoon the other ſide, if a woman infeoff a mau with I 
warranty, and they intermarry and are impleaded, the hu: 
band ſhall vouch himſelf and his wife by force of the faidÞ 
warranty. 4 E.2. Vouch.245,246, F 
An Infant en ventre ſa mere may be vouched if God give 
him a birth, and if not ſuch a one heir to the arty 
he cannot be vouched alone withour. the heir at the Com 
mon Law, for Proces ſhall be preſently awarded agaieſt him, I 
Temps E.1. garde1.3-31E.1. Breve8973. 8 E.z, Youch. 237. 
ITtE3- ib. 13. 9 H.6-24- Pl. Com. Stowels Caſe, per Sannder 
\ and Brown. | | 6 
Tenant in Tail maketh a feoffment in fee with warranty, 
and diffeiſe the diſcontinuee, and dyeth ſeiſed, leaving Aﬀer} 
to the iſſue; ſome hold that in reſpeQ of this ſuſpending war" 
ranty and Aſſets,the ifſue in Tail ſhall not be remitted, butÞ 
thar the difſcontinuee ſhall recoyer againft the iflue in Tail} 
and he take advantage of his warranty, if any he hath, - 
afrer in a Formedon bronght by the ifſue, the diſcontin 
ſha!l barre him in reſpe& of the warranty and Aﬀets, and} 
ſo every mans Right ſaved, 21 E. 3-36.4.6.38 E.3.21 44 E-34. t! 
26. 45 E.3- Title 32. 44 E.3eib. 31. 33 E:3. 76.4, ta 
Cc 
al 


Sea. 745. 


Note a diverfity 3 In the caſe of an Appeal , the Defen4 ©! 
dant ſhall forfeit no lands, but ſuch as he had at the time off t! 
the ontlawry pronounced, for that there is no time alleagec 
in the Writ, when the Felony was done: But in cafe of Inq 


diament , ſuch as he badat the time of the Felony con 
mitt 
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mitted, for there is a certain time alleaged. And in the caſe 
of the Indiftment there is alſo a diverlity to he obſcrved ; 
\ | for it ſhallrelate to the time alleaged in the Inditmentr, for 

avoiding of Eſtates, Charges and Incumbrances, made by 
+ {| the Felon after the Felony committed, but for the mean 
nar- | Profits of the and, it ſhall relate onely to the Judgement, 
the] as well in this caſe of Outlawry, as in other caſes, 33 B.3. 
ith- TY 30. 38 E.2. 31, 3 E. 4. 25. 19 E. 4.2. Pl. Com. 


Felony, Ex vi termint fignificat quodlibet capitale crimen fel- 

"leo animo perpetratum. Glan. 
-J ' If a Felon be convicted by Verdi8, Confefſion or Re- 

' ereancy, he doth forfeic his goods and chattels &c. preſcnt- 
ly. Aman is ſaid convidt before he hath Judgement. For 
Felony by Chance- Medley, or /e defendendo, or perit larceny, 
a man ſhall forfeit his goods and chattels, and no lands of 
any eſtate of Freehold or Inheritance. Stanf, prerog. 45. be 
16 E.3- Corg116. | 
© By the Law at this day under the word (Felony) in Com- 
"miſſions, 8c. is included Petit Treaſon, Murther, Homicide, 
Burning of houſes, Burglary, Robbery, Rape, 8c. Chance- 
Medley, ſe defendendo, and Petit Larceny, 


Sef. 9746, 74T. 


; Its agenerall rule, That having reſpe& toall thoſe whoſe 
i, blood was corrupted art the time of the Attainder, the Par- 
.don doth not remove the corrupting of bloud neither up- 
| ward nor downward» By aft.l.3ef0.132-09'c. Britefo. 215-b. 
As if there be Grandfather , and Son, and the Grandfas 
E.34, ther, and Father have divers other Sons, if the Father be at- 
tainted of Felony,and pardoned,yet doth the bloud remaine 
- corrupted, not only above him and about him , bur alſo to 
all his children, borne at the time of this Attainder. 
But in the caſe of Lizeleton if Tenant in Taileat the time 


fen4 of his Attainder had no iffue, and after his pardon had iſſue, 
> off that ifſue ſhould have been bound by the warranty, 4 
And if his Father had ifſue before the pardon, and _—_ 
Ee 3 w 


v«& <5 
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ſa alſo afrer and dyeth, nothing candeſcend to the yomip 


for that the eldeſt is living and diſabled. Bi if the eld | 


Son had dyed in the life of the Father withovr ifſue , then 
che youngeſt ſhould inherir. VR 


Notz, That a judgement apainſt a man for felony , i the | 
z 


he be hanged by the neck onrtill he he dead, But 7Mplicit 
he is puniſhed. 1- In his wife, That he Ihall lofe her 'd0we. 


2- In his children, they ſhall beconie baſe and ignobles '3.He | 


ſhall loſe his poſterity , for his blood is ſtained and corrap- 


red, that they canndor inherit unto hit, or any other Aun- | 


ceſtrel. 4. He ſhall forfeic all his lands, and renemenrs which 


he hath in fee , and which he hath ia taile , for ternie of his 
life. And 5. All his goods and charrels. 
The wife of a man attainted of High Treaſon, or Petty 
Treaſon ſhall not be received ro demand Dower, unleffe it he 
in certaine caſes ſpecially provided f6r. $tn:Pl. Cor. 198. 
Bur the wife of a perſon atrainted of mifprifion of Trea- 
ſon, Murther, or Felony is dowable ſince oar Anrhor wrote, 
by the Statnre of 1 E. 6.cap.13.5 Eb. ca.11. 5. ELca.1.& 11 
-18.£1.cap,1.12 H-4.3.Vide Seft.55. | 
So if a Seigniory be granted with warranty, and the Te- 
nancy eſcheat, the Seigniory whereunto the warranty was 
annexed is extind, and conſequently the warranty defeated, 
and it ſhall not extend to rhe land, e fic in ſomilibus, 6 H. 4. 
8.45 E.3-vouch.n» PLCom.2192.16 E.3.:Age 46.28 H.3.v0uth. 
281. 23.E 3. gar 77. Uide Sefhe200. 
If a collateral Aunceſtrel releafe with warranty, and enter 
into Religion, now the warranty doth bind ; bur if after he 
be deraigned, now it is defeated. 


Sc. 748. Fol. 393» P 


Per Releaſe de touts manners de garr. on de touts covenants 7 
6, 014 de touts demanaes, le gavr- eft extin(t, Et mults auters caſts 
e matters y ſont per queux home poit defeated garr. 9c. 

| As bya defeafance, as other things execatory may, Alfo 
a Warranty may loſe his forces by taking benefit of the ſame, 

43 E-3.17. Pl.Com. BYyWyings Caſe, 
In 


25. ic 


os 


| ina precipe theteunant voucherh, #.:4 at the ſequatur ſub 
| fo pericidor, the: tenant and the youchee make default,where- 
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n the demandant hath judgement againſt the tenant; and 

ards the demandant brings a {cire facias againſt the te- 
nant to have.execurion. In this caſe che Tenanr may have 
#4 Carte, Anditin that caſe a ftranger had brought a 
precipe againſt the Tenant , he might have vouched againe, 
.for by the judgement given agoialt the Tenant,the warranty 
loſt not his force, bur if the Tenant had judgement to reco. 
yer in value againſt the vouchee, he ſhould never vouch a- 
gaine by reaſon of that warranty , becauſe he had taken ad- 
vantage of the warranty 3 and it 15 to be obſervd that upon 
the proces of Sumnuanem 8d war. if the Sherifte returne the 


ne UOGOEST Tac TSS 


youchee ſummend, and he make defaulr, the Tenant (ball 
have a capias ad val. but if he returne that the vopchee had 
nothing, then after the S:cut alias & p'ures, aſeq.- ſub ſuo peri- 
«lo ſhall ifſue 3 and there if the vouchee make detault , the 
Tenant ſhall not have judgement to recover in value, for he 
was never ſummond, and it appeareth of Record, that he 
hath nothing, but in the ap» ad Val. it appeareth that he 
had Aﬀets, and he had been ſummon'd before : But.in ſome 
ſpeciall caſes, there ſhall be two recoveries in value, uþon one 
warranty» As if a difleifor give lands to the '/husband and 
wife, and to the heires of the husband t the husband aljenech 


{| infee with warranty and dyeth, the wife bringeth a Cui iv 


vita, the Tenant vouch and recover in value, if afrer the 
death of the wife , the difſeiſce bring a precipe agaialt the A- 
henee,he ſhall vouch, and recover in value againe: 

Soit is where the wife bringing a Writ of Dower againſt 
the Alience, heſhall recover in value, and afcer her death,he 
ſhall-recover in value againe upon the ſame warcanty- 45 E., 
3. vouch.92. 

In the be manner it is if a man be ſeiſed of a rent by a 
defeaſible title, and releaſe to the Tenant of the Land all his 
right in the Land,and warrant the Land to him and his heirs, 
if he be impleaded for the renr, he ſhall vouch and recover 


Invalue for the rent, and if afcer he be impleaded for the 


Ee 4 Land, 


1464 | Of Warrany; 


Land, he ſhall vouch, &c. againe for the Land : But'in theſe 


and the like caſes, the reaſon is in reſpe@ of the ſeverall E- 
ſtates recovered, but for one and the ſame eſtate he ſhall ne. 
ver recover but once in value, and though the Land recoye- 


-* 


red in value be evicted, yer he ſhall nevertake benefit of that x 
warranty after , and as warranty may be defeated in' the ſhae 7 


whole , ſo they may be defeated as to the party of the bene. | 
fir , that may be taken of the: ſame. - As he that makethia Jy 
warranty may make a defeaſance, notto take any benefit by ſhori 


way of voucher: 


In the like manner that he ſhall take no advantage by way " 
wWarantia Carte, or by way of Rebutter. 7 H. 6. 43-13-&fſ8. 43 


13 E.3 gar,24-25-3.7,22 Hs I. 8 H.7.6. 


If Tenantiin Taile alien with warranty and leave Aﬀets, to fe; 


diſcend, if the ifſue in Taile doth alien the Aﬀers, anddye, 
_ the iflge of - that iflue ſhall.recover the Land, becauſe theli- 


neall warranty deſcends only to him without Afers, for nei- Þ; 
ther the pleading of the warranty without Aſſes, nor Aﬀets | 


without warranty , is any barre in the Formedon in thedif- 
cender. 


Bur if the iſſue to whom the warranty and Aﬀets deſcen- ] 


ded had bronght a Formedon, and by judgement had beene | 


barred by reaſon of thewarranity and Afers 5 In thar caſe al- 
beit he alieneth the Afﬀets, yer the Eſtate Taile is barred for 


ever : fora barre in a Formedon in the diſcender, whichisa |. 


Writ of the higheſt nature: that an iflue in Taile can have,is 
a good bar in'any other Formedon in the diſcender brought 


afrerwards upon the ſame giſt. Temps E.1.gg' 39.34 E-1.4.88. 


11E2.b,3.4 E43-24. 5 E: 3.14.40 E.3-9. 14 8.4.39. 248. 
14.Br.33.4.M.Dye1394.10.37,38, Mary Portingtons cale. 
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| NuHle virtus, nulle ſcientia lecum ſuum & dignitatem conſer- 
we pore? fone made 


deftia. Ratio eft anima legs, | 
If by ſtudy -and induftty we make not the reafon of the 


aw our Own, it is not poſſible for us to retaine it in our mes 


ries, And we muſt couple arguments and reaſons toge- 


ers 
*Quia Arguments ignota & obſcura ad lucem ratienis proferinr, 
þ reddunt ſplendida. Sir Richard Hankford. 11 H.4.37. 


Home ne ſcavera de quel metal un campane eſt , ſi neſoit bien 


lite, 12 le ley bien conus [ans diſputation. 


Jeo aye diſputir ceft matter par la apprender la ley. q1 B. 3. 22. 


Kirron. Pide Seat. 377. 


Lex plus laudatio quando ratione probatur. 
Lex, eft ſanftio ſanfla, jubens bmefla , t& probibens comtraria. 


Fide ceſt definitioz Lib.1.fo.13 1. Chudleighs caſe« 


Al unique Dieu glo re. 
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